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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The. decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the velume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,223) 


In re J. V. CAMPIsI, INC.; J. C. VALENTI Co., INC.; WARREN 
WHEELER, INC.; DIECIDUE AND Co., INC.; and SUN COAST 
TOMATO Co., INc. AMA Docket No. F&V 966-1. Decided June 
10, 1970. 


Petition withdrawn 
Decision by Thomas J. Flavin, Judicial Officer 
WITHDRAWAL OF PETITION 
Petitioners have requested that their petition in the above mat- 


ter be withdrawn. The respondent does not object. Accordingly, 
the request is granted and the petition is considered withdrawn. 


COURT DECISION 


GEO. BENZ & SONS, d/b/a OAK GROVE DAIRY v. CLIFFORD M. HARD- 
IN, Secretary of Agriculture. Decided May 25, 1970. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 


No. 4-70-Civil 56 
EARL R. LARSON, District Judge. 


MEMORANDUM 


Plaintiff petitioned the Secretary of Agriculture under section 
8c(15)(A) of the Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. § 608c(15) (A) ), claiming to be ag- 
grieved by Order No. 61, which regulates the handling of milk in 
the Southwestern Minnesota-Northern Iowa (Dairyland) Milk 
Marketing Area. The respondent moved to have the petition dis- 
missed on the grounds the petitioner lacked standing. The Judicial 
Officer, acting for the Secretary, ruled that plaintiff was not a 
handler subject to Order No. 61, and therefore lacked standing 
as specified by the Act, 7 U.S.C. § 608c(15) (A). The ruling of the 
Judicial Officer was made, without a hearing, on the basis of re- 
spondent’s moving papers and briefs submitted by respondent 
and petitioner. 


It is apparent that petitioner is a “handler” fully regulated 
under Order No. 68, which regulates the handling of milk in the 
Minneapolis-St. Paul Milk Marketing Area. Petitioner has ex- 
tensive sales in the area covered by Order No. 61, and in fact 
could be a fully regulated handler under either order. 7 U.S.C. 
§ 608c(15) (A) provides, in part: 


“(A) Any handler subject to an order may file a written pe- 
tition with the Secretary of Agriculture, stating that any 
such order or any provision of such order or any obligation 
imposed in connection therewith is not in accordance with 
law and praying for a modification thereof or to be exempted 
therefrom. He shall thereupon be given an opportunity for a 
hearing upon such petition. .. .” 


The Department of Agriculture’s Rules of Practice, 7 C.F.R. 
900.52 (b) (3), provide that a petition for review shall include: 


“... the manner in which petitioner claims to be affected by 
the terms or provisions of the order, or the interpretation or 
application thereof, which are complained of.” 


On the basis of the record before the Judicial Officer the Court 
has concluded that there was adequate evidence to support the 
dismissal of the petition, and that plaintiff has offered no facts 
which would merit a full hearing, either on the merits or on the 
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question of standing. Therefore, the Court concludes the action 
must be dismissed. 


The petition and the pleadings filed with the Secretary estab- 
lish that plaintiff’s obligations arise under Order No. 68, and that 
by the very terms of those Orders it has no obligation under 
Order No. 61. Under such circumstances plaintiff has the burden 
of proving it has in some way been affected by Order No. 61. 
Plaintiff has had ample opportunity before the Judicial Officer 
and before this Court to detail what that proof might be. The 
only claim made by plaintiff is that it is required to file reports 
as to the extent of its sales of milk in the area covered by Order 
No. 61 and that if at some future date its sales in Order No. 61 
area exceed those in the Order No. 68 area, its obligations would 
then be under the former. 


Aside from the question of whether the requirement of report- 
ing is enough to confer standing, it is not disputed that the re- 
ports required of plaintiff are required under Order No. 68, and 
are not required under Order No. 61. Further, if plaintiff’s sales 
of milk in the future are such as to bring it within the ambit of 
Order No. 61, it will then presumably have sufficient standing to 
make any appropriate challenge through the administrative pro- 
cedures available. 


The legislative scheme requires that the handler be subject to 
the order he seeks to challenge. Benson v. Schofield, 236 F.2d 719 
(D.C. Cir. 1956) ; cert. den., 352 U.S. 976 (1957) ; United States 
v. Mills, 315 F.2d 828, 838 (4th Cir. 1963). In Association of Data 
Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 90 
S.Ct. 827 (1970), and Barlow v. Collins, 397 U.S. 159, 90 S.Ct 
832 (1970), the Supreme Court has recently considered the ques- 
tion of standing. Neither case is helpful to petitioner. Camp spe- 
cifically recognizes: 


“... problems of standing as resolved by this Court, have in- 
volved a rule of self-restraint for its own governance. Con- 
gress can, of course, resolve the question one way or another, 
save as the requirements of Article III dictate otherwise.” 
90 S.Ct., at p. 830. 


Similarly, in Barlow v. Collins, the Court held: 


“ee 
. 


. a clear command of the statute will preclude review; 
and such a command of the statute may be inferred from its 
purpose.” 90 §.Ct. at p. 838. 
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The purpose of the statute here is to provide a remedy for han- 
dlers aggrieved by any order. Where it is apparent from the face 
of the petition of compliant that the plaintiff is not subject to 
the order challenged, review is precluded. Therefore, the com- 
plaint must be dismissed. 


COURT DECISION 


GEO. BENZ & SONS, d/b/a OAK GROVE DAIRY v. CLIFFORD M. HARD- 
IN, Secretary of Agriculture. Decided May 25, 1970. 


UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 


No. 4-70-Civil 57 
EARL R. LARSON, District Judge. 


MEMORANDUM 


Plaintiff is a handler regulated under Milk Marketing Order 
No. 68 regulating the handling of milk in the Minneapolis-St. 
Paul Milk Marketing Area. In a petition before the Secretary of 
Agriculture plaintiff sought to challenge the lawfulness of recent 
amendments to that order. The petition contained two challenges, 
one to the claimed improper conduct of a referendum to determine 
producer approval of the amendments, and the second to the 
adequacy of the evidence received at a public hearing to consider 
the amendments. 


In response to a motion by the Department of Agriculture, the 
petition’s referendum allegations were dismissed. Plaintiff now 
seeks to have that determination reviewed pursuant to 7 U.S.C. 
§ 608c(15) (A). The remainder of plaintiff’s petition is still pend- 
ing before a hearing examiner, who will make a recommended 
decision and forward it to the Secretary for a final decision and 
ruling. 


The defendant contends review of the dismissal should not be 
had until the Secretary’s decision becomes final on the portion of 
the petition still pending. In the event the Secretary upholds the 
contentions of the plaintiff here, this appeal would become moot. 
Plaintiff claims that its reason for filing this appeal is to pre- 
serve its rights and because of uncertainty as to whether the 
dismissal constitutes a final order which must be appealed within 
twenty days. 
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Defendant contends that no final ruling has been made until 
the Secretary has made a ruling on the petitioner’s prayer for 
relief : 


“... After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in 
accordance with law.” 7 U.S.C. § 608c(15) (A). 


Since there has been no final ruling on the prayer of plaintiff’s 
petition, jurisdiction for this appeal has not yet vested. When that 
decision has been made, plaintiff will have the opportunity to ap- 
peal as to all issues, provided the Secretary’s decision is adverse 
to it. The complaint must therefore be dismissed without preju- 
dice to renewal upon a final determination by the Secretary. 
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(No. 13,224) 
In re LOUIS ROMOFF. CEA Docket No. 166. Decided June 12, 1970. 
Reporting requirements—Denial of trading privileges—Stipulation 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to file required reports with the Commodity Exchange 
Authority and directing all the contract markets to refuse all trading 
privileges to him for a period of 30 days. 


Earl L. Saunders for Commodity Exchange Authority. 
Webster & Creamer, Beverly Hills, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. IV, 
1969), in which the respondent is charged with failing and re- 
fusing to submit required reports concerning commodity futures 
transactions, in violation of section 4i of the Act (7 U.S.C. 6i, 
Supp. IV, 1969), and the applicable regulations thereunder. 

No hearing has been held with respect to this proceeding. The 
respondent has submitted a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)) in which he (1) admits 
the facts hereinafter set forth in paragraphs 1 through 8 of the 
Findings of Fact, (2) admits, for the purposes of this proceeding 
and for such purposes only, the facts hereinafter set forth in 
paragraphs 4 through 6 of the Findings of Fact, (3) waives the 
report of the Hearing Examiner, and (4) consents to the entry 
of the order contained herein. 
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FINDINGS OF FACT 


1. The respondent, Louis Romoff, is an individual whose busi- 
ness address is 8026 East Vernon, Los Angeles, California 90058. 


2. The Chicago Mercantile Exchange is now, and was at all 


times material herein, a duly designated contract market under 
the Commodity Exchange Act. 


3. (a) On each day during the period from September 1 
through October 8, 1969, the respondent held open contract posi- 
tions in live beef cattle futures on the Chicago Mercantile Ex- 
change of 25 or more contracts in a single future. 


(b) On each day during the periods from September 24 
through October 30, 1969, and from November 7 through Novem- 
ber 11, 1969, the respondent held open contract positions in 
frozen pork belly futures on the Chicago Mercantile Exchange of 
25 or more contracts in a single future. 


(c) By reason of such positions, the respondent was in re- 
porting status, and was required to report to the Commodity Ex- 
change Authority (1) with respect to all transactions executed 
and all open contract positions held for his account in all live beef 
cattle futures on all boards of trade during the period from Sep- 
tember 1 through October 8, 1969, (2) with respect to all trans- 
actions executed and all open contract positions held for his ac- 
count in all frozen pork belly futures on all boards of trade during 
the periods from September 24 through October 30, 1969, and 
from November 7 through November 11, 1969, and (3) with re- 
spect to all such transactions by reason of which the respondent’s 
positions were reduced below reporting levels, as provided in sec- 
tion 4i of the Commodity Exchange Act (7 U.S.C. 6i, Supp. IV, 
1969), and sections 15.01, 15.02, 15.08, 18.00, 18.01 and 18.03 of 
the regulations thereunder (17 CFR 15.01, 15.02, 15.03, 18.00, 
18.01 and 18.08). 


4. On September 3 and 10, 1969, while the respondent was in 
reporting status as described in paragraph 3 above, and on Oc- 
tober 9, 1969, when the respondent’s positions in live beef cattle 
futures were reduced below the reporting level, transactions in 
such futures on the Chicago Mercantile Exchange were executed 
for his account, but the respondent failed and refused to submit 
reports to the Commodity Exchange Authority with respect to 
such transactions as required under the aforesaid provisions of 
the Commodity Exchange Act and regulations. 
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5. On September 24, 25, 26, and 30, 1969, October 1, 2, 3, 13, 20, 
21, 22, 24, 27, 28, 29 and 30, 1969, and November 7 and 11, 1969, 
while the respondent was in reporting status as described in 
paragraph 3 above, and on October 31, 1969, when the respond- 
ent’s positions in frozen pork belly futures were reduced below 
the reporting level, transactions in such futures on the Chicago 
Mercantile Exchange were executed for his account, but the re- 
spondent failed and refused to submit reports to the Commodity 
Exchange Authority with respect to such transactions, as re- 
quired under the aforesaid provisions of the Commodity Exchange 
Act and regulations. 


6. Between June 25, 1968 and August 14, 1969, the Commodity 
Exchange Authority found it necessary to communicate with the 
respondent on numerous occasions because of his failure to trans- 
mit reports. On September 24, 1969, the Administrator of the 
Commodity Exchange Authority addressed a letter to the respond- 
ent calling attention to his delinquencies in submitting reports, 
and advising the respondent that he should file all required re- 
ports on or before October 10, 1969, and warning him that con- 
tinued failure to file such reports could result in the institution 
of administrative proceedings directed toward the denial of trad- 
ing privileges on all contract markets. Notwithstanding such let- 
ter, no reports were filed. In the circumstances, the respondent 
was aware of his obligations under the Commodity Exchange 
Act and regulations with respect to the filing of reports. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondent vio- 
lated section 4i of the Commodity Exchange Act and sections 
15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regulations there- 
under. The complainant states that the administrative officials of 
the Commodity Exchange Authority have carefully considered 
the stipulation submitted by the respondent. The administrative 
officials believe that the prompt entry of the proposed order would 
constitute a satisfactory disposition of this case, serve the public 
interest and effectuate the purposes of the Act. The complainant 
recommends, therefore, that the stipulation be accepted and the 
proposed order be issued. It is concluded that the complainant’s 
recommendation should be adopted. 
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ORDER 


(a) The respondent, Louis Romoff, shall cease and desist from 
failing to file, in accordance with the Commodity Exchange Act 
and the regulations thereunder, such reports as he is required to 
file under such act and regulations. 


(b) The respondent, Louis Romoff, is prohibited from trading 
on or subject to the rules of any contract market for a period of 
30 days, and all contract markets shall refuse all trading privi- 
leges to the respondent during this period, such prohibition and 


refusal to apply to all trading done and all positions held by the 
respondent, directly or indirectly. 


The cease and desist provisions of this order, set forth in sub- 
paragraph (a) above, shall become effective upon the date of ser- 
vice of this order upon the respondent. The period of the denial 
of trading privileges to the respondent, specified in subparagraph 
(b) above, shall become effective on the thirtieth day after the 
date of entry of this order. 


(No. 13,225) 


In re MILLER-LANE & Co., and GEORGE C. LANE. CEA Docket No. 
171. Decided June 16, 1970. 


Financial requirements—Customers’ funds—Records—Cease and 
desist—Stipulation 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to segregate customers’ funds, failing to prepare 
daily records of funds which must be in segregated account, and failing 
to meet prescribed minimum financial requirements. 


Earl L. Saunders for Commodity Exchange Authority. 
Schultz, Hennessy & McGrath, Chicago, Ill., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C., Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969), instituted by a complaint and notice of hearing issued 
on April 24, 1970, under section 6(c) of the Act (7 U.S.C. Supp. 
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IV, 18b). The respondents are charged with violating sections 
4d, 4f and 4g of the Act (7 U.S.C. Supp. IV, 6d, 6f and 6g), and 
sections 1.10, 1.17 (84 F.R. 599), 1.20, 1.21, 1.22, 1.28, 1.82 and 
1.35 of the regulations thereunder (17 CFR 1.20, 1.21, 1.22, 1.28, 
1.32 and 1.35). 


No hearing has been held in this proceeding. On June 12, 1970, 
the respondents filed a stipulation under section 0.4(b) of the 
rules of practice (17 CFR 0.4(b) in which they (1) withdraw 
their answer previously filed, (2) admit the facts hereinafter set 
forth in paragraphs 1 and 2 of the Findings of Fact, (3) admit, 
for the purposes of this proceeding and for such purposes only, 
the facts hereinafter set forth in paragraphs 8 through 5 of the 
Findings of Fact, (4) waive the report of the Hearing Examiner, 
and (5) consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Miller-Lane & Co., an Illinois corporation with 
its principal offices at 348 South Dearborn Street, Chicago, Illi- 
nois 60604, is now, and was at all times when it is mentioned 
herein, a registered futures commission merchant under the Com- 
modity Exchange Act, with membership privileges on the Chicago 
Open Board of Trade, a duly designated contract market under 
the Commodity Exchange Act. 


2. Respondent George C. Lane, an individual whose business 
address is the same as that of the respondent corporation, is now, 
and was at all times material herein, the president of the re- 
spondent corporation. At all such times, the operations of the 
respondent corporation were under the direction and control of 
respondent George C. Lane. 


3. a. At the times hereinafter stated, the respondent corpora- 
tion, in the regular course of its business as futures commission 
merchant, carried accounts of customers who traded in commod- 
ity futures on contract markets subject to the provisions of the 
Commodity Exchange Act and regulations. Such accounts, the 
trading therein, and the handling and disposition of funds in 
connection therewith, were subject to the provisions of the said 
act and regulations. At all such times, the respondent corporation 
had to its credit with banks or other depositories sums of money 
in varying amounts, held in segregated accounts and identified as 
customers’ funds, representing deposits of margin by and trading 
profits accruing to such customers. 
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b. On September 30, 1969, the respondent corporation was 
undersegregated in the amount of $18,887.60—that is, the total 
amount of customers’ funds held in segregation as above de- 
scribed, was insufficient, by the aforesaid sum, to pay all credits 
and equities due to such customers. 


c. On the daily segregation record that was prepared and 
kept by the respondent corporation to meet the requirements of 
the regulations issued under the Commodity Exchange Act, the 
said respondent showed that on September 30, 1969, it had excess 
funds in segregation in the amount of $5,047.19, whereas, in 
truth and in fact, it was undersegregated as specified above. 


d. On each business day between January 15 and January 
23, 1970, both inclusive, the respondent corporation was under- 
segregated in amounts ranging from $4,553.58 on January 16 to 
$6,606.99 on January 20—that is, the total amount of customers’ 
funds held in segregation as above described, was insufficient, by 
the aforesaid sums, to pay all credits and equities due to such 
customers. 


4. As of September 30, 1969, the respondent corporation, while 
engaged in business as a registered futures commission merchant 
under the Commodity Exchange Act, failed to meet the minimum 
financial requirements prescribed by section 1.17 of the regula- 
tions (34 F.R. 599) issued by the Secretary of Agriculture under 
the said act. Examination of the respondent corporation’s books 
and records by the Commodity Exchange Authority as of Sep- 
tember 30, 1969, revealed a deficiency in adjusted working capital 
of $17,671.21, when computed in accordance with the above-cited 
section of the regulations. The analysis is as follows: 


Unadjusted Working Capital 


Current Assets $ 168,975.31 
Current Liabilities 127,027.49 
Unadjusted Working Capital 41,947.82 


Adjusted Working Capital 
Total charges against 


Unadjusted Working Capital 356.44 
Adjusted Working Capital 41,591.38 
Minimum Adjusted Working Capital 
Required 59,262.59 
Deficiency in Adjusted Working 
Capital 17,671.21 


5. During the period from August 1 through September 30, 
1969, the respondent corporation failed to prepare and maintain 
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a monthly computation of its net worth, as required by section 
1.10 of the regulations issued under the Commodity Exchange 
Act (34 F.R. 599). Prior to September 30, 1969, examination of 
the books and records of Roberts, Lane & Co., a predecessor firm 
to the corporate respondent, by the Commodity Exchange Au- 
thority as of March 28, 1969, disclosed that the said firm was not 
preparing and maintaining such a computation and this failure 
was called to the attention of the firm in writing on August 20, 
1969, and to the attention of respondent George C. Lane in a 
letter dated August 25, 1969. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents vio- 
lated sections 4d, 4f and 4g of the Commodity Exchange Act and 
sections 1.10, 1.17, 1.20, 1.21, 1.22, 1.28, 1.82 and 1.35 of the reg- 
ulations thereunder. The complainant states that the administra- 
tive officials of the Commodity Exchange Authority have care- 
fully considered the stipulation submitted by the respondents. 
The administrative officials believe that the prompt entry of the 
proposed order would constitute a satisfactory disposition of this 
case, serve the public interest and effectuate the purposes of the 
Act. The complainant recommends, therefore, that the stipulation 
be accepted and the proposed order be issued. It is concluded that 
the complainant’s recommendation should be adopted. 


ORDER 


Respondent Miller-Lane & Co. shall cease and desist from: (1) 
failing to treat and deal with customers’ funds as belonging to 
such customers as required by section 4d of the Commodity Ex- 
change Act (7 U.S.C. 6d, Supp. IV, 1969) and the regulations 
thereunder; (2) failing to hold customers’ funds in segregated 
accounts as required by section 4d of the Commodity Exchange 
Act (7 U.S.C. 6d, Supp. IV, 1969) and the regulations thereunder ; 
(3) failing to prepare and maintain (a) an accurate record as 
of the close of the market on each business day of the amount of 
money, securities and property which must be in segregated ac- 
count in order to comply with the requirements of section 4d of 
the Commodity Exchange Act (7 U.S.C. 6d, Supp. IV, 1969) and 
the regulations thereunder, (b) a monthly computation of its 
net worth as required by section 1.10 of the regulations (34 F.R. 
599), and (c) such other books and records relating to dealing 
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in commodity futures in such form and manner and for such 
period as may be required by the Secretary of Agriculture; and 
(4) engaging as futures commission merchant within the mean- 
ing of the Commodity Exchange Act without meeting the mini- 
mum financial requirements prescribed by section 1.17 of the 
regulations (34 F.R. 599) issued under the Commodity Exchange 
Act. 


Respondent George C. Lane shall cease and desist from wil- 
fully causing, aiding, counseling, commanding or inducing re- 
spondent Miller-Lane & Co., or any other futures commission 
merchant, to engage in any act or practice from which the said 
respondent corporation is directed to cease and desist by this 
order. 


This order shall become effective on the date of service of a 
copy thereof upon respondents. 
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(No. 13,226) 


In re LLOYD D. WENGER d/b/a WENGER PET FARM. LAWA Docket 
No. 5. Decided June 18, 1970. 


Laboratory animal dealer—Indoor facilities—Feed—Caretakers— 
Cease and resist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from housing animals in any facility without providing proper 
ventilation, food, sufficient number of caretakers and properly con- 
structed enclosures. 


David L. Woodward for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare 
Act, 1966, (7 U.S.C. 2131 et seq.), instituted by a complaint filed 
on August 12, 1969, by the Agricultural Research Service, United 
States Department of Agriculture, charging the respondent vio- 
lated the provisions of the regulations (9 CFR 1.1 et seq.) and 
the standards (9 CFR 3.1 et seq.), issued under the Act. On May 
1, 1970, respondent filed an amended answer in which he admits 
the jurisdictional allegations of the complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner and, for the purposes of this 
proceeding only, consents to the issuance of a specified order with 
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findings of fact and conclusions based upon the allegations in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lloyd D. Wenger, d/b/a Wenger Pet Farm, hereinafter 
referred to as the respondent, is an individual having a place of 
residence at Millville, New Jersey, and at all times material here- 
in had a place of business located at Oxford, New Jersey. 


(b) The respondent at all times material herein was a deal- 
er within the meaning of and subject to the provisions of the Act 
and the regulations, licensed as such by the Secretary of Agri- 
culture, and classified as a class “B” dealer under the regulations, 
engaged in selling and transporting, for compensation or profit, 
dogs and cats in commerce for research purposes. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act, the regulations and the 
standards and agreed in writing to comply with their provisions. 


2. On or about June 19, 1967, respondent housed 47 cats in an 
indoor facility at his premises at Oxford, New Jersey, and in 
connection with said cats violated the regulations in the following 
respects: 


(a) Said cats were not fed at least once each day with 
wholesome and palatable food of sufficient quantity and nutritive 
value to meet their normal daily requirements. 


(b) Respondent did not employ a sufficient number of prop- 
erly trained employees to maintain the prescribed level of hus- 
bandry practices set forth in the regulations. 


(c) The primary enclosures in which said cats were housed 
had solid floors, but did not contain a receptacle with sufficient 
clean litter to contain excreta. 


(d) The primary enclosures in which said cats were housed, 
all of which contained two or more cats, were not provided with 
elevated resting surfaces. 


(e) No provision was made for the removal and disposal of 
animal and food wastes, dead animals, and debris. 


(f) The ambient temperature in said facility was in excess 
of 85 degrees Fahrenheit and yet no auxiliary ventilation was 
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provided or maintained to provide for the health and comfort of 
the cats. 


CONCLUSIONS 


By reason of the facts set forth in paragraph 2 (a), supra, 
respondent has violated section 2.100 and section 3.5(a) of the 
regulations (9 CFR 2.100 and 3.5(a)). 


By reason of the facts set forth in paragraph 2(b), supra, re- 
spondent has violated section 2.100 and section 3.8 of the regula- 
tions (9 CFR 2.100 and 3.8). 


By reason of the facts set forth in paragraph 2(c), supra, re- 
spondent has violated section 2.100 and section 3.4(a) (2) (i) of 
the regulations (9 CFR 2.100 and 3.4(a) (2) (i)). 


By reason of the facts set forth in paragraph 2(d), supra, re- 
spondent has violated section 2.100 and section 3.4(a) (2) (ii) of 
the regulations (9 CFR 2.100 and 3.4(a) (2) (ii)). 


By reason of the facts set forth in paragraph 2(e), supra, re- 
spondent has violated section 2.100 and section 3.1(d) of the 
regulations (9 CFR 2.100 and 3.1(d)). 


By reason of the facts set forth in paragraph 2(f), supra, re- 
spondent has violated section 2.100 and section 3.2(b) of the reg- 
ulations (9 CFR 2.100 and 3.2(b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


With respect to any dog or cat housed or held by the respond- 
ent in his capacity as a dealer under the Act, the respondent shall 
cease and desist from: (1) failing to feed any such dog or cat 
at least once each day, except as otherwise might be required to 
provide adequate veterinary care, with food that shall be free 
from contamination, wholesome, palatable, and of sufficient quan- 
tity and nutritive value to meet the daily requirements for the 
condition and size of the dog or cat or otherwise failing to feed 
any such dog or cat in compliance with the standards set forth 
in section 3.5 of the regulations; (2) failing to employ a sufficient 
number of properly trained employees to maintain the prescribed 
level of husbandry practices set forth in the regulations; (3) 
housing cats in any primary enclosure which has a solid floor but 
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does not contain a receptacle with sufficient clean litter to contain 
excreta; (4) housing two or more cats in any primary enclosure 
which does not contain an elevated resting surface of the size 
and character prescribed in section 3.4(a) (2) (ii) of the regula- 
tions; (5) failing to provide for the removal and disposal of 
animal and food wastes, dead animals, and debris; and (6) fail- 
ing to provide and maintain adequate ventilation to provide for 
the health and comfort of the animals in compliance with section 
8.2(b) of the regulations. 


This order shall become effective on the day of service thereof 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 13,227) 


In re NATIONAL INSTITUTE OF SCIENTIFIC RESEARCH, INC. LAWA 
Docket No. 6. Decided June 29, 1970. 


Research facility—Enclosures—Food and water—Cease and desist— 
Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from housing animals in enclosures not structurally sound and 
without providing for removal of waste, etc., and maintaining animals 
without making potable water or other potable liquids accessible to 
them for periods of not less than one hour at least twice daily. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act, 1966 (7 U.S.C. 2131 et seq.), instituted by a com- 
plaint filed on April 28, 1970, by the Agricultural Research Ser- 
vice, United States Department of Agriculture, charging that re- 
spondent violated the provisions of the regulations (9 CFR 1.1 
et seq.) issued under the Act. On June 8, 1970, respondent filed 
an amended answer in which he admits the jurisdictional allega- 
tions of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
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Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) National Institute of Scientific Research, Inc., herein- 
after referred to as the respondent, is a corporation organized 
and existing under the laws of the State of California, with its 
office and principal place of business located at Los Angeles, 
California. William Stone, Jr., M.D. is Director of said corpora- 
tion and supervises and directs its research operations. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of using dogs in research, 
tests, or experiments, and received funds under grants, awards, 
loans, or contracts from departments, agencies, or instrumentali- 
ties of the United States for the purpose of carrying out research, 
tests, or experiments; 


(2) Registered with the Secretary of Agriculture as a 
research facility. 


2. On or about April 21, 1969, respondent housed sixteen (16) 
dogs at its premises located at Los Angeles, California, and in 
connection with said dogs violated the regulations in the follow- 
ing respects: 


(a) The primary enclosures in which said dogs were housed 
were not structurally sound and maintained in good repair so as 
to protect the dogs from injury. 


(b) Potable water was not accessible at all times to said 
dogs, nor were potable liquids offered to said dogs at least twice 
daily for periods of at least one hour. 


(c) Excreta was not removed from the primary enclosures 
in which said dogs were housed often enough to prevent contami- 
nation of the dogs contained therein, and to reduce disease haz- 
ards and odors. 


(d) Respondent did not provide said dogs with adequate 
veterinary care under the supervision and assistance of a doctor 
of veterinary medicine. 
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(e) Respondent did not employ a sufficient number of em- 
ployees to maintain the prescribed level of husbandry practices 
set forth in the regulations. 


(f) The primary enclosures in which said dogs were housed 
were not sanitized often enough to prevent an accumulation of 
debris or excreta, or a disease hazard. 


8. On or about May 8, 1969, respondent housed dogs at its 
premises located at Los Angeles, California, and in connection 
with said dogs violated the regulations in the following respects: 


(a) The primary enclosures in which said dogs were housed 
were not structurally sound and maintained in good repair so as 
to protect the dogs from injury. 


(b) Respondent did not provide said dogs with adequate 
veterinary care under the supervision and assistance of a doctor 
of veterinary medicine. 


4. On or about June 9, 1969, respondent housed dogs at its 
premises located at Los Angeles, California, and in connection 
with said dogs violated the regulations in the following respects: 


(a) The primary enclosures in which said dogs were housed 
were not structurally sound and maintained in good repair to 
protect the dogs from injury, to contain them, and to restrict the 
entrance of other animals. 


(b) Said dogs were not fed at least once each day with 
wholesome and palatable food of sufficient quantity and nutritive 


value to meet their normal daily requirements. 


(c) Respondent failed to provide a suitable method to rapid- 
ly eliminate excess water from indoor housing facilities contain- 


ing said dogs. 


(d) Excreta was not removed from primary enclosures in 
which said dogs were housed as often as necessary to prevent 
contamination of the dogs contained therein, and to reduce disease 
hazards and odors. 


(e) Premises were not kept clean and in good repair so as 
to protect said dogs from injury and facilitate the prescribed 
husbandry practices set forth in the standards of the regula- 
tions. 
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(f) Potable water was not accessible at all times to said 
dogs, nor were potable liquids offered to said dogs at least twice 
daily for periods of at least one hour. 


(g) An effective program for the control of mammalian 
pests was not established or maintained in the premises contain- 
ing said dogs. 


(h) Supplies of food were not stored in a facility which 
adequately protected such supplies against infestation or con- 
tamination by vermin. 


(i) Respondent did not provide said dogs with adequate 
veterinary care under the supervision and assistance of a doctor 
of veterinary medicine. 


(j) The primary enclosures in which said dogs were housed 
were not sanitized often enough to prevent an accumulation of 
debris or excreta, or a disease hazard. 


(k) Respondent did not employ a sufficient number of em- 
ployees to maintain the prescribed level of husbandry practices 
set forth in the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2(a), 3(a), 
and 4(a) herein, respondent has violated sections 2.100, 3.1(a), 
and 3.4(a) (1) (i) of the regulations (9 CFR 2.100, 9 CFR 3.1(a), 
9 CFR 3.4(a) (1) (i)). 


By reason of the facts set forth in Findings of Fact 2(b) and 
4(f) herein, respondent has violated sections 2.100 and 3.6 of the 
regulations (9 CFR 2.100, 9 CFR 3.6). 


By reason of the facts set forth in Findings of Fact 2(c) and 
4(d) herein, respondent has violated sections 2.100, 3.1(d) and 
3.7(a) of the regulations (9 CFR 2.100, 9 CFR 3.1(d), 9 CFR 
3.7(a)). 


By reason of the facts set forth in Findings of Fact 2(d), 3(b), 
and 4(i) herein, respondent has violated sections 2.100 and 3.10 
(a) of the regulations (9 CFR 3.100, 9 CFR 3.10(a)). 


By reason of the facts set forth in Findings of Fact 2(e) and 
4(k) herein, respondent has violated sections 2.100 and 3.8 of 
the regulations (9 CFR 2.100, 9 CFR 3.8). 


NAT’L INSTITUTE OF SCIENTIFIC RESEARCH 691 
Cite as 29 A.D. 687 


By reason of the facts set forth in Findings of Fact 2(f) and 
4(j) herein, respondent has violated sections 2.100 and 3.7 (b) (2) 
of the regulations (9 CFR 2.100, 9 CFR 3.7(b) (2)). 


By reason of the facts set forth in Finding of Fact 4(b) herein, 
respondent has violated sections 2.100 and 3.5(a) of the regula- 
tions (9 CFR 2.100, 9 CFR 3.5(a)). 


By reason of the facts set forth in Finding of Fact 4(c) herein, 
respondent has violated sections 2.100 and 3.2(e) of the regula- 
tions (9 CFR 2.100, 9 CFR 3.2(e)). 


By reason of the facts set forth in Finding of Fact 4(e) herein, 
respondent has violated sections 2.100 and 3.7(c) of the regula- 
tions (9 CFR 2.100, 9 CFR 3.7(c)). 


By reason of the facts set forth in Finding of Fact 4(g) herein, 
respondent has violated sections 2.100 and 3.7(d) of the regula- 
tions (9 CFR 2.100, 9 CFR 3.7(d)). 


By reason of the facts set forth in Finding of Fact 4(h) herein, 
respondent has violated sections 2.100 and 3.1(c) of the regula- 
tions (9 CFR 2.100, 9 CFR 3.1(c)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, shall 
in connection with respondent’s business, cease and desist from: 


(1) Housing animals in primary enclosures which are not 
structurally sound and maintained in good repair to protect the 
animals from injury, to contain them, and keep predators out. 


(2) Maintaining dogs and cats without either making potable 
water accessible to them at all times or offering potable liquids 
to them for periods of not less than one hour at least twice daily. 


(3) Housing animals in any facility without providing for the 
removal and disposal of animal and food wastes, dead animals 
and debris. 


This order shall become effective on the day of service thereof 
upon respondent and copies hereof shall be served upon the 
parties. 
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Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on November 5, 1968, which, in part, 
suspended the respondent as a registrant under the Act until he 
fully complies with the bonding requirements under the Act and 
regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act as respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of November 5, 1968, is hereby termi- 
nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 
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(No. 13,229) 


EDWARD L. & MARION C. HERZOG v. WALLACE JARVIS and JERRY 
RANDALL. P&S Docket No. 4228. Decided June 5, 1970. 


Agent—Overcharges—Refund of commission—Breach of contract— 
Damages 


Where the agent-respondent overcharged complainants for animals pur- 
chased, the agent is liable to complainants in the amount of the over- 
charge and must refund the commission to which he is not entitled 
because of the overcharge. Where two of the animals did not comply 
with contract requirements, the seller-respondent is liable to complain- 
ants in the amount of the loss on resale, expense of feed and a pro rata 
share of the veterinarian’s fees. The other damages claimed would flow 
from a breach of an implied warranty and there is no basis under the 
act for imposing such a warranty. 


Walter Schultz, Newark Valley, N.Y., for complainants. 
Catherine Truman, Owego, N.Y., for respondent Jarvis. 
John Ward, Osseo, Wis., for respondent Randall. 

Dona Kahn, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), in which complain- 
ants seek reparation in the total sum of $9,874.77, alleging that 
they purchased dairy cattle from respondents and that the cattle 
were sick when delivered, causing great damage to complainants. 

Copies of the complaint and copies of the investigation report, 
prepared by the Packers and Stockyards Administration of the 
Department and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondents on August 22, 1969 and a copy of the investigation 
report was served upon the complainants on the same date. 


Each respondent filed an answer; respondent Randall requested 
an oral hearing, which was held at Binghamton, New York on 
November 20, 1969, before Dona Kahn, Office of the General 
Counsel of this Department. Complainants were represented by 
Walter Schultz, attorney, Newark Valley, New York and respond- 
ent Jarvis was represented by Catherine Truman, attorney, Owe- 
go, New York. Respondent Randall did not appear at the hearing, 
having requested through his attorney John Ward, Osseo, Wis- 
consin, that his testimony be taken by deposition. At the hearing, 
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the parties present were served a copy of the order for the taking 
of respondent Randall’s deposition and given an opportunity to 
file written interrogatories in lieu of cross examination. None of 
the parties filed any interrogatories. Seven witnesses testified at 
the hearing. No proposed findings or briefs were filed by any of 
the parties. Upon motion by respondent Randall, his deposition 
was made a part of the record. 


FINDINGS OF FACT 


1. Complainants, Edward L. and Marion C. Herzog, are individ- 
uals residing at Candor, New York, and at all times material 
herein were engaged in the business of dairy farmers. 


2. Respondent Wallace Jarvis, Newark Valley, New York, was 
at all times material herein engaged in the business of a market 
agency, buying livestock on a commission basis in commerce. Re- 
spondent Jarvis also operates a dairy farm. 


8. Respondent Jerry Randall, Augusta, Wisconsin, was at all 
times material herein engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account. Mr. Ran- 
dall is registered individually under the Act as a dealer. He is 
also president of Central Wisconsin Livestock, Inc., Augusta, Wis- 
consin, a corporation operating and registered as a market 
agency, selling livestock on a commission basis at the Central 
Wisconsin Livestock, Inc. auction market, a posted stockyard 
under the Act. 


4. Early in August of 1968, respondent Jarvis approached Mr. 
Herzog at an auction in Owego, New York, informing him that he 
could get complainants some Wisconsin cows and that complain- 
ants could look at what he, Jarvis, had himself bought in Wiscon- 
sin. Over a period of two or three weeks, complainants made sev- 
eral trips to Jarvis’ farm to examine his Wisconsin cows. It was 
agreed between complainants and Jarvis that the latter would 
place an order in Wisconsin with the same person who sold Jarvis 
his cows and Jarvis assured complainants that “this man knew 
exactly what [was] wanted and he would deliver them exactly 
what [complainants] had ordered.” At this time complainants 
did not know Randall’s identity by name. The animals were to be 
first and second calf heifers, two or three years old, to cost ap- 
proximately $400.00 per head including transportation. Delivery 
of the animals was to be in the middle of September. Also included 
in the agreement was the condition that Jarvis was to have the 
privilege of showing the animals to other dairy men in the neigh- 
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borhood for purposes of furthering his business. Jarvis was to re- 
ceive $10.00 per head as a buying commission. 


5. Respondent Jarvis placed complainants’ order with respond- 
ent Randall. The invoice to Jarvis from Randall, dated October 
18, 1968, listed 23 head of cattle at a cost of $8,037.50 plus $557.50 
for trucking, less a $180.00 credit for a prior transaction between 
the two respondents. Jarvis billed complainants $8,800.50 for the 
cattle, plus $558.50 for trucking, and $200.00 for commission. The 
billing from Jarvis to complainants was on a letterhead: “Central 
Wisconsin Livestock.” 


6. On Saturday, October 19, 1968, the animals arrived from 
Wisconsin by truck. The health certificates for the cows indicated 
that some of the animals were six to seven years of age, a matter 
of which Mr. Herzog was aware before he accepted and paid for 
the cattle. Respondent Jarvis assured complainants that the older 
cows would be just as good as the younger ones. 


7. When the animals in issue arrived at complainants’ farm at 
5 o’clock on the 19th, the truck was backed up to the back of the 
barn and the animals were unloaded into a pasture. The only ob- 
vious defects were that one cow limped and two or three had 
mucous in their eyes. Complainants worked until midnight check- 
ing the cows to make sure they were all right. In the opinion of 
Mrs. Herzog, there was no indication that any of the pregnant 
cows would “freshen’’, that is, be ready for immediate delivery. 


8. Beginning on October 20, 1968 and continuing for some time, 
a number of the cows “freshened” prematurely and there were 
several still births. In addition the animals developed symptoms 
of mastitis (inflammation of the mammary glands), metritis (in- 
fection of the uterus) and I.B.R. (an upper respiratory infec- 
tion). During the months of November, 1968 through November 
1969, the cows were sold for slaughter purposes, no longer being 
fit for dairy purposes because of the various conditions described 
above. In treating the 23 head, complainants incurred a Veteri- 
narian’s bill of $262.75. It cost them $1.00 per day to feed each of 
the cows, totaling $2,576.00. Complainants were unable to sell 
the milk from the cows, thereby suffering a further consequential 
loss of $5,846.21 on the 23 cows. All but 7 of the 23 head were 
sold for slaughter purposes, instead of as dairy cows which sell 
for substantially more money per hundredweight. The net pro- 
ceeds from the animals so sold for beef was $2,938.21. 
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9. The health certificates supplied by Randall for the cows in- 
dicated that all animals were negative for TB and Brucellosis. 
But, in fact, because of a mistake made in Wisconsin in telephon- 
ing the test results, two animals were positive reactors to these 
tests and should not have been shipped to New York State. As a 
result, when the error was discovered complainant’s herd was 
quarantined for a period of time. One of these reactors had al- 
ready been sold by complainant on November 4, 1968 for $137.02 
and the other was sold on May 29, 1969 for $164.83. Both animals 
were sold for beef, not dairy. 


10. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUS_ONS 


There is little doubt from an examination of the record that 
complainants suffered large losses on the herd of dairy cattle they 
purchased through respondent Jarvis from respondent Randall. 
Whether complainants would be entitled to a recovery of these 
losses in a civil action is not in issue here. What is ultimately to be 
decided is whether either or both of the respondents acted in 
violation of the Act as to afford a basis upon which reparation 
may be awarded. 


The initial question is whether respondent Jarvis was engaged 
in the business of a market agency against whom reparation may 
be had. Although there is reason to believe that he is no longer 
doing business as a market agency under the Act, the record does 
support a finding that at the time of the transaction in question, 
Jarvis was attempting to build a business as a commission man, 
that is, to buy livestock in commerce on a commission basis. It is 
clear from the record that in the transaction in issue, Jarvis act- 
ed as a market agency, buying the livestock from Randall as 
agent for complainants, charging them a commission of $200.00 
for the service of placing the order. Therefore, we conclude that 
he operated in such a manner as to be subject to the provisions of 
the Act. 


The extent of Jarvis’ liability is next in issue. Clearly, com- 
plainants assumed, and so stated at the hearing, that they were 
paying Jarvis for the cost of the livestock to Jarvis, plus trucking 
and commission. From the nature of the accounting that they re- 
ceived, they had every right to make such an assumption. But in 
fact, respondent Jarvis accounted to his principals on the basis 
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of prices which were $763.00 in excess of the actual cost of the 
livestock. This misrepresentation on the part of Jarvis, acting 
as an agent in the purchase of livestock, is in violation of the Act 
and affords a basis for the awarding of reparation in the amount 
of the overcharge. See Benson v. Darfler, 27 A.D. 711 (1968). 
See also 9 CFR 201.44. Cf. Southwest Cattle Co. v. Betts, 28 A.D. 
404, 429 (1969). Moreover, the commission will not be allowed 
where there has been, as here, an unjust and deceptive practice. 
Moffitt v. Widdes, 20 A.D. 1234 (1961). 


There is, however, no basis upon which to conclude that Jarvis 
is otherwise responsible to complainants for the further losses 
they suffered. Complainants were not relying upon Jarvis to make 
the selection of the cows; they were well aware that the selection 
would be made by the seller in Wisconsin. As their agent, Jarvis 
acted within the scope of his authority in placing the order with 
Randall and should not be held responsible for any acts on the 
part of the seller absent misrepresentation or other acts on his 
part which would render him liable to complainants for the illness 
of the herd. Cf. Quattlebaum v. Schutt et al., 27 A.D. 242 (1968), 
affirmed 27 A.D. 707 (1968). Although the record clearly shows 
that I.B.R., metritis and mastitis were detected in some of the 
heifers after arrival at the complainant’s farm, there is no evi- 
dence that Jarvis made an express warranty regarding the health 
of the heifers. The only affirmative statement made by respond- 
ent Jarvis was that the age of the heifers would not affect their 
productivity. There is no basis to hold that under the circum- 
stances of this case, the Act would impose on respondent Jarvis 
an implied warranty that the heifers were free of disease. Ray- 
mond Nyffeler et al. v. Gammon & Gammon, 28 A.D. 1257 (1969), 
and cases cited therein on page 1261. Nor does the evidence show 
that respondent Jarvis was negligent in purchasing, or otherwise 
handling the heifers, nor did he make any misrepresentations or 
concealments that would render him liable to the complainants. 
Selle v. Walnut Grove Pav. et al., 22 A.D. 1112 (1968). 


On the basis of the foregoing, it must be concluded that re- 
spondent Jarvis is liable to complainants in the amount of the 
overcharge of $763.00 and the $200.00 commission, for a total of 
$963.00. 


Next in issue is respondent Randall’s liability. It would appear 
that the sale in question was done in connection with respondent 
Randall’s operations as a dealer. There is, of course, authority to 
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hold that such transactions are subject to the reparation provi- 
sions of the Act. Lizer v. Peters Livestock Buyers, 29 A.D. —— 
(1970). P. & S. Docket No. 4175, decided April 13, 1970. 


Initially, it should be noted that two of the animals, as posi- 
tive reactors, did not comply with contract requirements and in- 
deed would never have been allowed to have been shipped into 
New York State had not a mistake been made on the health cer- 
tificate. Accordingly, there is no doubt that respondent Randall 
should be held liable for the damages resulting from the sale of 
these animals. Compare Grischott v. Willard, 28 A.D. 423 (1969). 
Complainants paid $831.20 for these two animals and resold them 
for beef for a total of $301.85, incurring a direct loss of $529.35 
on these transactions. Also to be included is the indirect loss re- 
sulting from the feed used on these two animals at $1.00 a day, 
for a total of $236.00. Hertz v. Port City Stockyards, 26 A.D. 
(1967). See Southwest Cattle Co. v. Betts, supra. Complainants 
should also receive that portion of the veterinarian’s bill which 
can reasonably be said to apply to these two animals. In this con- 
nection, it would appear that the only basis afforded by the record 
would be to assume that since all 23 cows were treated, a pro 
rata share of the fee for the two in issue will be allowed, for a 
total of $22.85. The other damages claimed, such as loss of milk, 
would necessarily flow from a breach of an implied warranty of 
fitness for the use for which they were sold and we have no basis 
under the Act for imposing such an implied warranty. 


With respect to the remaining damages claimed, there appears 
to be little in the record upon which to hold that respondent Ran- 
dall acted in violation of the Act. Again, this is not to say that in 
a civil action he may not be liable to complainants, but for our 
purposes, the evidence in this proceeding does not establish that 
respondent Randall (except as to the two reactors set forth above) 
engaged in an unjust, unreasonable or discriminatory practice 
under the Act. 


It must therefore be concluded that except for the damages 
totaling $788.20 as discussed above, the complainants did not es- 
tablish that this respondent made any express warranty regard- 
ing the health of the heifers and there is nothing in the record to 
establish that the Act would impose an implied warranty upon 
this respondent that the heifers were free of disease. Absent 
fraud, misrepresentation, or concealment or an express warranty, 
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once a sale is consummated, title passes and with it the risk of 
loss. Deming Cattle Sales v. Noll, 28 A.D. 1011, 1016 (1969). 


ORDER 


Within 30 days from the date hereof, respondent Wallace Jar- 
vis shall pay complainants as reparation the sum of $963.00, with 
interest thereon at the rate of 8% from November 1, 1968 until 
paid. Respondent Jerry Randall shall pay complainants as repara- 
tion the sum of $788.20, with interest thereon at the rate of 8% 
from November 1, 1968 until paid. 


(No. 13,230) 


In re SCARVILLE COOPERATIVE ELEVATOR COMPANY, d/b/a SCAR- 
VILLE Coop LIVESTOCK. P&S Docket No. 4301. Decided June 
8, 1970. 


Insolvency—Suspension of registration—Consent 
Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act while insolvent, issuing 
insufficient funds checks and failing to pay when due the full purchase 
price of livestock purchased in commerce and suspending respondent as 
a registrant under the act for a period of 10 days and thereafter until 
no longer insolvent. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Jzudicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 16, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On May 21, 1970, respondent filed an answer in which it admits 
the jurisdictional allegations of the Complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions, for the 
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purpose of this proceeding only, based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Searville Coop Elevator Company, hereinafter referred 
to as the respondent, is a corporation doing business as Scarville 
Coop Livestock, with its principal place of business located at 
Scarville, Iowa. 


(b) Respondent at all times material herein was engaged 
in the business of buying and selling livestock in commerce for its 
own account. 


(c) Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of June 12, 1969, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $454,552.72 and current assets totaling 
$266,000.98 resulting in an excess of current liabilities over cur- 
rent assets of $188,551.74. 


(b) Respondent’s current liabilities as of September 29, 
1969, exceeded its current assets. As of said date, respondent had 
current liabilities totaling $416,637.07 and current assets totaling 
$388,239.51 resulting in an excess of current liabilities over cur- 
rent assets of $28,397.56. 


(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


3. Respondent, during the period from on or about June 12, 
1969, through on or about September 29, 1969, engaged in busi- 
ness as a dealer in commerce, notwithstanding the fact that dur- 
ing such period its current liabilities exceeded its current assets. 


4. Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because the ac- 
count in said bank had been closed. 


5. (a) Respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions referred to 
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in Finding of Fact 4 above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price 
for such livestock. 


(b) As of the date of issuance of the Complaint, there re- 
mained unpaid by respondent the total amounts due for the live- 
stock purchases referred to in Finding of Fact 4 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43 (b) ). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer, shall cease and desist 
from: 


1. Operating as a livestock dealer in commerce while its cur- 
rent liabilities exceed its current assets; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining in the bank upon 
which such checks or drafts were drawn an account containing 
sufficient available funds to pay such checks or drafts; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
10 day period. 
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This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,231) 


In re WILLIAM D. REAMY, d/b/a REAMY LIVESTOCK COMPANY. 
P&S Docket No. 4315. Decided June 10, 1970. 


Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay, when due, the purchase price of livestock 
purchased in commerce and suspending him as a registrant under the act 
for a period of 30 days and thereafter until no longer insolvent. 


Robert H. Graddy for complainant. 
Franklin, Williams and Cowan, Fredericksburg, Va., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 10, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On April 29, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) William D. Reamy, d/b/a Reamy Livestock Company, 
hereinafter referred to as the respondent, is an individual with 
a principal place of business located at Fredericksburg, Virginia 
22401. 
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(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

2. (a) The respondent’s current liabilities, as of December 16, 
1969, exceeded his current assets. As of said date, the respondent 
had current liabilities totaling $171,718.76, and current assets 
totaling $11,026.51, resulting in an excess of current liabilities 
over current assets of $160,687.25. 


(b) The respondent is now insolvent in that his current 
liabilities presently exceed his current assets. 


3. (a) Respondent, in connection with his operations as a 
dealer, purchased livestock in commerce, as set forth below, and 
failed to pay, when due, the full purchase price for such livestock. 


Date of No. of Head Purchase Stockyard 
Purchase Purchased Price Purchased From 
(1969) 
December 2 135 $11,276.21 Fauquier Livestock 
November 25 Exchange, Inc., 
Marshall, Virginia 
November 24 66 5,945.40 Richmond Livestock 
December 1 Co., Inc., 
December 4 Richmond, Virginia 
December 1 38 5,701.18 Farmers Livestock 


Exchange, Inc., 
Winchester, Virginia 


November 25 44 3,837.42 Southside Stock Yards, 
December 2 Inc., 
December 3 Petersburg, Virginia 
December 3 52 2,657.52 Orange Livestock 

Market, Inc., 

Orange, Virginia 
November 24 26 2,263.79 South Boston Livestock 
December 1 Market, 

South Boston, Virginia 
November 24 34 2,286.34 Leesburg Livestock 
December 1 Market, 

Leesburg, Virginia 
December 1 10 878.39 Farmville Livestock 

Market, 

Farmville, Virginia 
December 3 8 750.01 Tappahannock Livestock 

Market, Inc., 

Tappahannock, Virginia 
November 24 13 915.09 South Hill Stockyards, 


December 1 South Hill, Virginia 
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(b) As of date of the issuance of the complaint, there re- 
mained unpaid by the respondent a total of $36,511.35 for the 
livestock purchases set forth in subparagraph (a) above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
the respondent has willfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)), and section 201.43(b) of the regulations (9 
CFR 201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased, in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 
demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 30-day period. 


This order shaTl become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,232) 


In re RICHARD E. PASLEY, d/b/a L. A. HORSE AND MULE AUCTION. 
P&S Docket No. 4288. Decided June 15, 1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being 
bonded as required. 


Robert H. Graddy for complainant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 18, 1970, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On April 2, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended under the Act, because subsequent 
to the issuance of the complaint, respondent filed a bond in com- 
pliance with the bonding requirements of the Act and the regula- 
tions. 


FINDINGS OF FACT 


1. (a) Richard E. Pasley, hereinafter referred to as the re- 
spondent, is an individual, d/b/a L. A. Horse and Mule Auction, 
with his principle place of business located at 3226 Gilman Road, 
El] Monte, California 91732. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the L. A. Horse and Mule Auction, stockyard, El] Monte, Cali- 
fornia, a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was 
terminated on October 16, 1964. On September 17, 1968, respon- 
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dent was advised by letter of the bonding provisions of the Act 
and regulations issued thereunder. Respondent was notified by 
certified mail on or about October 25, 1968, that if he continued 
his livestock operations without bond coverage, as required under 
the Act and the regulations, he would be in violation of section 
312 of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respon- 
dent has continued to engage in the business of a market agency 
selling livestock on commission, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,233) 
E. F. STEELMAN v. ROE VAN METER AND LOWELL H. PETERS, 
d/b/a PETERS LIVESTOCK BUYERS. P&S Docket No. 4189. De- 
cided June 16, 1970. 


Dismissal—Failure to establish violation 
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Where complainant failed to establish the facts necessary to warrant the 
issuance of a reparation award, the complaint is dismissed. 


Complainant pro se. 
Edward M. Spellman, Spellman & Spellman, Perry, Iowa for respondent 
Roe Van Meter. 
James A. Schall, Pendleton & Pendleton, Storm Lake, Iowa, for respon- 
dent Lowell H. Peters. 
Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), in which complain- 
ant seeks reparation in the sum of $634.88, alleging that respon- 
dent Van Meter purchased 18 hogs from him in three transactions 
in July and August, 1968, for which payment was expected from 
respondent Peters on the basis of past practice. Complainant 
further alleged that he was not so paid. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served upon respon- 
dent Roe Van Meter on July 12, 1969, and upon respondent 
Peters on the same date. A copy of the investigative report was 
also served on complainant on July 12, 1969. 


Both respondents filed individual answers and requested an 
oral hearing. An oral hearing was held at Fort Dodge, Iowa on 
October 2, 1969, before Dona Kahn, Office of the General Counsel 
of this Department. Complainant did not appear, nor was he 
represented by counsel. Respondent Van Meter was represented 
by Edward M. Spellman, attorney, Perry, Iowa; and respondent 
Peters by James A. Schall, attorney, Storm Lake, Iowa. 


FINDINGS OF FACT 


1. Complainant, E. F. Steelman, Gifford, Iowa, is an individual 
who was at all times material herein engaged in the business of 
buying and selling livestock in commerce for his own account, 


registered with the Secretary of Agriculture as a dealer. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling live- 
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stock in commerce for his own account as a dealer. This respon- 
dent operates a buying station under the name “Rippey Feed 
Yard,” Rippey, Iowa. As of November 19, 1968, respondent Van 
Meter was registered with the Secretary as a dealer. On Decem- 
ber 9, 1968, the registration was amended to include operating 
as a market agency, buying livestock on commission. 


3. Respondent Lowell H. Peters, Storm Lake, Iowa, was at all 
times material herein engaged in the business of buying and sell- 
ing livestock in commerce for his own account and is registered 
with the Secretary of Agriculture as a dealer. Respondent Peters 
also operates a business for the trucking of livestock. 


4. During the year August 1967 to August 1968, respondent 
Van Meter was buying livestock and paying for them with checks 
issued by respondent Peters under an agreement between these 
two respondents. The receipts from the resale of the livestock 
to various packers were generally submitted to Peters by Van 
Meter to reimburse Peters for the checks issued to pay for the 
livestock. The agreement also provided that Peters was to be 
given the opportunity to haul any of the livestock Van Meter so 
purchased and be paid the normal trucking charges. 


5. For an unspecified time prior to the transactions in issue, 
complainant sold pigs to Van Meter. Payment was “normally” 
received from Lowell Peters. On July 20, 1968, Van Meter pur- 
chased 4 hogs from complainant at Gifford, Iowa; on August 1, 
1968, he purchased 8 hogs and on August 8, 1968, he purchased 
an additional 6 hogs, for a total net purchase price of $634.88. 


6. Complainant has not been paid for the livestock in issue. 


7. The complaint was filed on October 31, 1968, within 90 days 
of the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant did not appear at the hearing despite notices of 


the time and place. Nor did a representative from complainant 
appear at the pre-hearing conference or at hearings in other re- 
lated proceedings on September 30, October 1, and 2, 1969. 


Although the investigative report is a part of the record, there 


is insufficient evidence in the report to sustain complainant’s 


burden of proving that in the particular transactions in issue 
Van Meter had purchased the livestock for his own account 
rather than for respondent Peters’ account, or that Peters had 
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promised to pay for the livestock. This is not to say that in fact 
respondents may have violated the Act in such a way as to war- 
rant the issuance of a reparation award, only that complainant 
has not established such a violation. Accordingly, the Complaint 
should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 13,234) 


In re LENA M. TAYLOR, d/b/a CAMDEN LIVESTOCK SALES YARD. 
P&S Docket No. 4279. Decided June 17, 1970. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on May 22, 1970, which, in part, 
suspended the registrant under the Act for a period of 7 days 
and thereafter until such time as she demonstrates that the 
deficit in her custodial account for shippers’ proceeds has been 
eliminated and that she is no longer insolvent. Complainant has 
now recommended that a supplemental order be issued terminat- 
ing the suspension of respondent as a registrant under the Act, 
as respondent has been suspended as a registrant under the Act 
for a period of 7 days, and has demonstrated that the deficit in 
her custodial account for shippers’ proceeds has been eliminated 
and that she is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of May 22, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,235) 


In re FRED L. PIERDOLLA, JR., d/b/a SOUTH TEXAS CATTLE COM- 
PANY. P&S Docket No. 4291. Decided June 18, 1970. 
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Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 


and desist from engaging in business under the act without being bonded 
therefor. 


Joseph W. Sharp for complainant. 
Connie J. Jones Insurance Agency, Waco, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 25, 1970, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On April 3, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, be- 
cause respondent has now complied with the bonding require- 
ments of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Fred L. Pierdolla, Jr., d/b/a South Texas Cattle Com- 
pany, hereinafter referred to as the respondent, is an individual 
whose address is 1716 S. San Marcos, San Antonio, Texas 78206. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on October 29, 1969. Respondent was notified by certified 
mail on or about October 27, 1969, of such termination date and 
was informed that if he continued his livestock operations after 
October 29, 1969, without bond coverage, or the equivalent there- 
of, as required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Respondent 
was further informed that a violation of this nature could result 
in disciplinary action against him. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer 
buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and Complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,236) 


In re LLOYD KINYON. P&S Docket No. 4212. Decided June 18, 
1970. 
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Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
as required. 

Robert H. Graddy for complainant. 


Quinn & Bonem, Clovis, New Mexico, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et geq.), instituted by a complaint filed on September 3, 1969, by 
the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that re- 
spondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer in which he admits the jurisdic- 
tional allegation of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
hearing examiner, and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations of the complaint. Complainant has recommended that 
the cease and desist order consented to by respondent be issued. 
Complainant has also recommended that respondent not be sus- 
pended under the Act, because subsequent to the issuance of the 
complaint, respondent filed a bond in compliance with the bond- 
ing requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Lloyd Kinyon, hereinafter referred to as the respon- 
dent, is an individual whose address is 1712 Ross Street, Clovis, 
New Mexico 88101. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was term- 
inated on September 17, 1964. Respondent was notified by certi- 
fied mail on or about August 26, 1964, of such termination date 
and was informed that if he continued his livestock operations 
after the date of such termination without bond coverage, he 
would be in violation of section 312 of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a dealer and market agency, buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,237) 


In re ELMER RENFRO, JAMES ROY MATTHEWS, and FRANK MAT- 
THEWS. P&S Docket No. 4275. Decided June 23, 1970. 
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Improper maintenance of shippers’ proceeds account—Cease and desist— 
Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to maintain their account for shippers’ proceeds 
in conformity with the regulations and endangering the prompt account- 
ing for shippers’ proceeds and payment thereof as may be due the 
consignors or shippers. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on January 23, 1970, charges that 
respondents violated various provisions of the Act and the regu- 
lations. In an answer filed on June 2, 1970, respondents admit 
the jurisdictional allegations in the Complaint and submit to the 
jurisdiction of the Secretary in the matter, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the Hearing Examiner and for the purposes of this pro- 
ceeding only, consent to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint as findings of fact and conclusions of the 
Secretary requiring them to cease and desist from the practices 
complained of in the Complaint. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Elmer Renfro, James Roy Matthews, and Fank Mat- 
thews, hereinafter referred to as the respondents, are partners, 
d/b/a Mansfield Livestock Auction Company, with their principal 
place of business located at Mansfield, Louisiana 71052. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Mansfield Livestock Auction Company stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stock- 
yard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 
2. Respondents, during July-September 1969, failed to main- 
tain properly the account in the First National Bank, Mansfield, 
Louisiana in which they deposited shippers’ proceeds, herein- 
after referred to as the Custodial Account, in that they had short- 
ages in such account, thereby endangering the prompt account- 
ing therefor and payment of the portions thereof due the owners 
of consignors of livestock, as follows: 


(a) As of July 31, 1969, respondents had a shortage in 
shippers’ proceeds in the amount of $30,810.29. As of said date, 
respondents had outstanding checks drawn on the Custodial Ac- 
count in the amount of $39,736.92, and had, with which to offset 
such outstanding checks, a cash balance in the account in the 
amount of only $8,926.63, resulting in said shortage of $30,810.29. 


(b) As of September 30, 1969, respondents had a shortage 
in shippers’ proceeds in the amount of $33,997.29. As of said 
date, respondents had outstanding checks drawn on the Custodial 
Account in the amount of $85,437.68 and had, with which to off- 
set such outstanding checks, a cash balance in the account in the 
amount of $36,856.27 and deposits in transit in the amount of 
$14,584.12, a total of only $51,440.39, resulting in said shortage 
of $33,997.29. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 
spondents have violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 218(a)) and sections 201.41 and 201.42 of the regu- 
lations (9 CFR 201.41 and 201.42). 


Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of in the Complaint and Complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 


Respondents, in connection with their operations as a market 
agency, shall cease and desist from: 
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1. Failing to maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; and 


2. Endangering or impairing the faithful and prompt account- 
ing for shippers’ proceeds and payment of such portion thereof 
as may be due consignors or shippers of livestock. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,238) 


In re W. H. “STEVE” STEPHENSON, d/b/a STEVANO CATTLE COM- 
PANY. P&S Docket No. 4308. Decided June 24, 1970. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Robert H. Graddy for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
(7 U.S.C. et seq.), the respondent, a registered livestock dealer, 
failed to file an answer to the complaint charging that he was 
operating without furnishing the bond required under the act 
and the regulations thereunder. 


Chief Hearing Examiner Bain accordingly issued a recom- 
mended decision and proposed order suspending respondent as 
a registrant under the act until he complies with the bonding re- 
quirements. Respondent did not file exceptions thereto. 


The hearing examiner’s Recommended Decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy hereof upon respondent. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 30, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock 
dealer under the Act, was charged with operating as a dealer 
without furnishing the required bond. 


Copies of the complaint and the rules of practice were served 
on respondent on April 6, 1970. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and request- 
ing an oral hearing would constitute admission of such allega- 
tions and waiver of a hearing. Respondent has filed nothing. 


Hearing Examiner Jack W. Bain, to whom the proceeding had 
been assigned, issued a recommended decision on May 21, 1970, 
without further investigation or hearing, pursuant to Section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, W. H. “Steve” Stephenson, is an individual 
doing business as Stevano Cattle Company, whose address is P. 
O. Box 108, Abilene, Texas. He is, and at all times material here- 
in was, engaged in the business of buying livestock in commerce 
on a commission basis and for his own account, and registered 
under the Act as a dealer to buy and sell livestock in commerce. 


2. The trust fund agreement which respondent maintained to 
secure performance of his livestock obligations under the Act 
was terminated on October 23, 1969. He was notified by certified 
mail of the bonding requirements and of the termination date of 
his agreement, in November 1969. He was further notified that 
he must file a bond if he continued his livestock operation, and 
that failure to file the bond would constitute a violation of the 
bonding requirements of the Act. Notwithstanding such notice, 
respondent has continued to engage in business as a market 
agency buying and selling livestock in commerce on commission 
and as a dealer buying and selling livestock in commerce for his 
own account without filing and maintaining the required bond or 
its equivalent. 
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PROPOSED CONCLUSIONS 


By continuing to operate as a market agency and dealer with- 
out the required bond, as found above, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.80 of the regulations (9 CFR 201.29, 
201.30), for which the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,239) 


In re NATIONAL LIVESTOCK COMMISSION COMPANY, INC., OF JOP- 
LIN. P&S Docket No. 4823. Decided June 24, 1970. 


Sale of consigned livestock to employees, etc.—Cease and desist— 
Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from permitting its owners, ringmen, or other employees to pur- 
chase livestock consigned to respondent for sale on a commission basis. 


Kenneth H. Vail for complainant. 
Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on May 138, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
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States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 

On June 5, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint. Complainant 


has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) National Livestock Commission Company, Inc., of Jop- 


lin, hereinafter referred to as the respondent, is a corporation 
‘with its principal place of business located at the Joplin Stock- 
yards, Joplin, Missouri, a posted stockyard under the Act, herein- 
after referred to as the stockyard. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard; and 
(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
2. Respondent, at the stockyard, during the period from No- 
vember 3, 1969, to November 28, 1969, in eight separate trans- 
actions as set forth in paragraph II of the complaint, permitted 


Ansel Breeding, part owner and ringman-employee of respon- 
dent, to purchase for his own account livestock consigned to re- 
spondent for sale on a commission basis. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.57 of the regulations (9 CFR 201.57). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
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with respondent’s operations as a market agency, shall cease and 
desist from permitting its owners, ringmen, or other persons en- 
gaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for their own account for any purpose. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—DEFAULT ORDER 
(No. 13,240) 


ED FLOOD d/b/a TACOMA LIVESTOCK MARKET v. STEPHEN KING. 
P&S Docket No. 4269. Reparation with interest at 8 percent 
on $7,050.70 from September 1, 1969, and on $2,420.64 from 
October 1, 1969, awarded complainant against respondent 


in order issued June 5, 1970. 
(No. 13,241) 


CARL A. BAKER, JR., d/b/a LATERAL A COMMUNITY SALE v. ROB- 
ERT A. LAYNE. P&S Docket No. 4256. Reparation of $797.11 
with 8 percent interest from August 1, 1969, awarded com- 
plainant against respondent in order issued June 25, 1970. 


(No. 13,242) 


DAVENPORT LIVESTOCK AUCTION, INC. v. ALMETTA B. LAYNE and 
ROBERT A. LAYNE. P&S Docket No. 4257. Reparation with 
interest at 8 percent on $2,949.11 from June 1, 1969, and on 
$1,420.26 from August 1, 1969, awarded complainant against 
respondent Robert A. Layne in order issued June 25, 1970. 
Complaint against Almetta B. Layne dismissed for lack of 
jurisdiction. 


(No. 13,243) 


Fort DODGE LIVESTOCK AUCTIONS, INC. v. RODNEY L. SHIMEK. 
P&S Docket No. 4261. Reparation of $1,089.50 with 8 per- 
cent interest from November 1, 1966, awarded complainant 

against respondent in order issued June 25, 1970. 
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(No. 13,244) 


EVERGREEN FARMS v. P. TAVILLA Co., INC. PACA Docket No. 2- 
1451. Decided June 3, 1970. 


Stay order—Extension of time to file petition for reconsideration 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER AND EXTENSION OF TIME 





Respondent has filed by telegram a request for an extension 
of time for filing a petition for reconsideration of the order 
entered May 25, 1970, awarding reparation against respondent to 
complainant and dismissing respondent’s counterclaim. Respon- 
dent is given an extension of time to and including June 12, 1970, 
for the filing of such a petition. The order of May 25, 1970, is 
hereby stayed pending the issuance of a further order in this 
proceeding. 


(No. 13,245) 


G. & B. INC. v. HAL MERDLER PRODUCE, INC. PACA Docket No. 
2-1463. Decided June 4, 1970. 
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Sale or consignment 


Where complainant established a sale to respondent, rather than a consign- 
ment as alleged by respondent, respondent is liable to complainant for 
the f.o.b. purchase price less payments and credits for the shipment of 
fruit received and accepted without complaint. 


Davis, McLin, Burnsed & Austin, Leesburg, Fla., for complainant. 
Shore & Jacob, Cleveland, Ohio, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$1,294.47 in connection with a transaction in interstate commerce 
involving a piggyback trailerload of citrus fruit. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, G. & B. Inc., is a corporation whose address 
is P. O. Box 120, Leesburg, Florida. 


2. Respondent, Hal Merdler Produce, Inc., is a corporation 
whose address is Northern Ohio Food Terminal, Unit 35, 4000 
Orange Avenue, Cleveland, Ohio. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. Prior to November 27, 1968, in the course of interstate 
commerce, complainant sold to respondent a quantity of citrus 
fruit contained in piggyback trailer No. FT 512978, at agreed 
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prices totaling $1,960.06, f.0.b. Leesburg, Florida. The fruit, after 
being loaded into the trailer, had been subjected to a joint Fede- 
ral-State inspection at 3:30 p.m. on November 27 in Florida, and 
had been certified as U.S. No. 1 grade, with no decay, at that time. 


4. Piggyback trailer No. FT 512978 was billed out of Lees- 
burg, Florida, to respondent at Cleveland, Ohio, on the afternoon 
or evening of November 27, 1968. Complainant also issued its in- 
voice No. 2919 to respondent, dated November 27, 1968, showing 
the quantities of fruit purchased at f.o.b. prices totaling 
$1,960.06, which invoice was received by respondent. 


5. Respondent received and accepted the shipment, and has 
made payments to complainant totaling $675.59, leaving a bal- 
ance of $1,284.47 due and owing. 


6. An informal complaint was filed on June 16, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the fruit 
involved herein was sold to respondent on an f.o.b. basis; that it 
was shipped to and received by respondent; but that respondent 
has made only two payments totaling $665.59 to complainant in 
connection with this transaction, leaving a balance due of 
$1,294.47. Respondent in its answer denies that it purchased the 
fruit from complainant. It alleges that it accepted the fruit on 
consignment from complainant; that it (respondent) accounted 
and paid over to complainant net proceeds of $525.58 received 
from its disposition of the fruit; that as an additional considera- 
tion in connection with the transaction involving trailer No. FT 
512978, it also has waived commission and handling charges 
totaling $150.01 on another load of citrus—No. Ind. 44497—re- 
ceived from complainant on January 25, 1969; and that no 
further payment is due complainant in connection with the trans- 
action which is the basis of this proceeding. 


From the record before us, it appears that the negotiations 
between the parties in connection with this load of citrus took 
place in a meeting held at complainant’s place of business in 
Leesburg, Florida, during November 1968. The meeting was at- 
tended by complainant’s Vice President and Sales Manager, B. 
W. Martin, and respondent’s President, Harold Merdler, among 
others. In the course of the discussions at this meeting, according 
to Martin’s affidavit testimony, respondent wanted complainant 
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to ship it (respondent) citrus fruit on consignment, but that 
complainant, through Martin, refused to do so. Thereafter, and 
while still in the meeting, according to Martin, the parties agreed 
to a sale of the fruit. Martin’s testimony regarding the sale agree- 
ment is supported by the affidavit of L. D. Geiger, Jr., who stated 
that he was at the meeting mentioned above, and was acquainted 
with the facts in dispute here. Complainant’s position, that the 
transaction was a sale, also is supported to some extent by the 
invoice sent to respondent, and which it admittedly received. 


Respondent’s evidence in support of its position that the load 
of citrus was accepted on consignment includes the affidavit of 
its President, Harold Merdler, who stated therein that up to the 
time of the meeting mentioned above, he had had no experience 
in the handling of citrus; that at the meeting he told complain- 
ant’s representatives this; and that they (complainant’s repre- 
sentatives) had agreed that respondent could take this one load 
on consignment, since complainant was interested in getting es- 
tablished as a seller in the Cleveland market. Merdler, in his af- 
fidavit, also stated that he had—at a later date—questioned com- 
plainant’s Martin concerning the issuance of the invoice on this 
load, and that Martin had said—in substance—to disregard the 
invoice, as it was intended only as “a basis upon which to establish 
a sale price.” 


Respondent also offered in evidence the affidavits of James 
Dean and David Gray, both of which were dated June 27, 1969. 
Each of the affiants stated that he was at the meeting in Lees- 
burg, Florida, in November 1968; that at this time respondent’s 
Merdler informed complainant’s representatives that he had, up 
to that time, had no experience in the handling of citrus; and 
that complainant agreed that, in order to establish another 
marketing outlet for the sale of bulk fruit, to let respondent take 
this one load, for sale on consignment, with respondent to deduct 
the expenses of freight, packaging and shrinkage. However, in a 
later affidavit dated November 26, 1969, and submitted by com- 
plainant, David Gray at least modified, if indeed he did not con- 
tradict, his affidavit of June 27, by stating that a consignment 
was discussed at the November 1968 meeting, but no final agree- 
ment was ever reached. 


Upon a review of the record before us, we are of the opinion 
that a preponderance of the evidence favors the position of com- 
plainant in this proceeding. Accordingly, we conclude that the 
transaction involving this shipment of citrus fruit was a sale, as 
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alleged by complainant, and not a consignment, as averred by 
respondent. 


Having accepted the shipment, respondent is liable to com- 
plainant for the agreed f.o.b. price of $1,960.06, less any pay- 
ments already made by respondent, and less any provable dam- 
ages stemming from any breach of contract by complainant. The 
evidence is undisputed that respondent has paid $525.58 to com- 
plainant in connection with the proceeds received from the sale 
of the citrus in car FT 512978. In addition, both respondent’s 
evidence, and the sworn statement of complainant’s witness, L. 
D. Geiger, Jr., establish that respondent is entitled to a credit of 
$150.01 in connection with commission and handling charges due 
it (respondent) from complainant in connection with a shipment 
of citrus identified as “Car No. Ind. 44497,” which charges were 
waived by respondent as a consideration in connection with the 
transaction involved in this case. The money thus paid by re- 
spondent, $525.58, plus the credit of $150.01, totals $675.59, 
which should be deducted from the f.o.b. purchase price of 
$1,960.06, leaving a balance due complainant from respondent of 
$1,284.47. There is no allegation by respondent of any breach of 
contract by complainant, so that this is not a factor in the dam- 
ages in this case. 


Respondent’s failure to pay complainant the balance of 
$1,284.47 due in connection with this transaction is in violation 
of section 2 of the act. Accordingly, reparation in this amount 
should be awarded to complainant against respondent, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,284.47, with interest there- 
on at the rate of 8 percent per annum, from January 1, 1969, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,246) 


LEO YOUNG, INC. v. L & M BROKERAGE Co., INC. PACA Docket 
No. 2-1475. Decided June 11, 1970. 


F.o0.b. sale—Breach of grade 
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Where complainant shipped potatoes that failed to meet contract require- 
ments as to grade, respondent is entitled to damages for breach of con- 
tract. As the difference between the value and the damages equals the 
net proceeds which respondent has already remitted to complainant, the 
complaint is dismissed. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $499.95 as the balance 
due in connection with a transaction involving a shipment of po- 
tatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer to the complaint, denying 
liability to complainant for any additional amount in connection 
with the transaction. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Respondent did not file an answering 
statement, but submitted a brief. Complainant did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose ad- 
dress is 370 C Street, Boston, Massachusetts. 


2. Respondent, L & M Brokerage Co., Inc., is a corporation 
whose address is P. O. Box 11035, Farmers Market, Raleigh, 
North Carolina. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about June 5, 1969, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 780 
50-pound bags of Maine potatoes, at an agreed price of $1.40 per 
bag, f.o.b. Boston, Massachusetts, for shipment to Raleigh, North 
Carolina, for a total invoice price of $1,092. Complainant guaran- 
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teed that the potatoes would grade U.S. No. 1, Size A, at Raleigh 
on June 9, 1969. 

4. On June 6, 1969, complainant shipped by truck from Boston. 
Massachusetts, to respondent at Raleigh, North Carolina, 780 
bags of Maine potatoes to be applied to the contract. 

5. The potatoes were received on June 9, 1969, by respondent’s 
consignee, Ennis & McGee Produce Company, Raleigh, North 
Carolina, for delivery by the latter firm to John Umstead Hos- 
pital at Butner, North Carolina. The potatoes were inspected by 
the U. S. Department of Agriculture at Raleigh, North Carolina, 
on June 9, 1969, the pertinent part of the report of such inspec- 
tion being as follows: 

“Condition of Equipment: Mechanical refrigeration unit not 

operating. 

“Temperature of product: Rear of trailer, Bottom: 74°F., 

Top: 74°F. 

“Quality: Mature, fairly clean, fairly bright, fairly well to 

well, mostly well shaped. Grade defects range 2 to 5%, 

average 4% chiefly old cuts and shatter bruises. 

“Condition: Generally firm. From 2 to 8%, average 4% 

Fusarium Tuber Rot (dry type). In 50% of sacks no soft 

rot; in 20% 1 to 2%, in 30% 8 to 4%, average 1% Slimy 

Soft Rot in various stages. Potatoes generally show sprouts 

ranging 14 to 34, mostly 14, to 14 inches in length. 

“Grade: Meets quality requirements but fails to grade U.S. 


No. 1, 2 inch minimum, Size A only account condition.” 
An appeal inspection made on June 10, 1969, sustained the in- 
spection of June 9 as to grade. 


6. The potatoes were rejected by John Umstead Hospital be- 
cause they failed to grade U.S. No. 1, Size A. Respondent notified 
complainant of the condition of the potatoes and the fact they 
had been rejected for failure to make grade. 

7. Respondent resold the potatoes and realized a net amount 
of $592.05, which was remitted to complainant. No further pay- 
ments have been made to complainant. 

8. The formal complaint was filed on October 15, 1969, which 
was within 9 months after the accrual of the alleged cause of 
action herein. 
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CONCLUSIONS 


The primary question for determination here has to do with 
the terms of the contract between the parties. Complainant’s po- 
sition seems to be that this was a simple sale of a quantity of 
potatoes to respondent on an f.o.b. basis, with no special war- 
ranties. Respondent’s position is that it bought the potatoes to 
fill a contract calling for U.S. No. 1, Size A, and that its contract 
with complainant specified that the potatoes would meet that re- 
quirement at destination. While there are some conflicts and in- 
consistencies in the evidence, we conclude that the contract was 
as contended by respondent, and that complainant guaranteed 
the potatoes would grade U.S. No. 1, Size A, at Raleigh on June 
9, 1969. 


On Monday, June 9, 1969, a Federal inspection of the potatoes 
at Raleigh showed they failed to grade U.S. No. 1, Size A, on 
account of condition. An appeal inspection on June 10, 1969, 
sustained this finding as to grade. It is clear from both inspec- 
tions at destination that complainant failed to make good de- 
livery under the contract in that the potatoes did not grade U.S. 
No. 1, Size A. It must be concluded that complainant’s failure to 
deliver potatoes meeting requirements of the contract was in 
violation of Section 2 of the Act. 


Respondent is liable for the contract purchase price, $1,092.00, 
less damages sustained as a result of complainant’s breach. The 
measure of damage for breach of warranty of quality is the dif- 
ference between the value the potatoes would have had if they 
had been up to contract and the actual value of the potatoes. For 
lack of other evidence, we accept the invoice price plus freight 
as representing the value the potatoes would have had if they 
had been up to contract. Since it appears the potatoes were 
promptly and properly resold, we accept the net proceeds plus 
freight as representing the actual value of the potatoes. The 
difference between these two values, or $499.95, is the amount of 
respondent’s damages. Deducting this amount from the invoice 
leaves $592.05 as the amount of respondent’s obligation to com- 
plainant. Respondent has paid complainant $592.05, and is not 
indebted to complainant for any additional sum. It follows that 
the complaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 13,247) 


In re FARMERS POTATO EXCHANGE, INC. PACA Docket No. 2- 
1602. Decided June 11, 1970. 


Misrepresentation—Suspension of license—Consent 








Respondent consented to the issuance of an order suspending its license under 
the act for a period of 30 days for its actions in misrepresenting the 
grade, quality and State of origin of potatoes sold and shipped in com- 
merce. 































Daphne M. Anderson for complainant. 
Winter & Winter, Antigo, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on March 5, 1970, by the 
Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. It is al- 
leged in the complaint that respondent flagrantly and repeatedly 
violated Section 2(5) of the Act by misrepresenting by mark, 
stencil, label, statement or deed, the grade and quality or the 
State of origin of 14 lots of potatoes shipped, sold, and offered 
for sale by respondent in interstate commerce. On March 30, 
1970, respondent filed an answer to the complaint, asserting 
various defenses and requesting an oral hearing. 


On June 10, 1970, respondent filed an amended answer with- 
drawing the answer filed on March 30, 1970, withdrawing its re- 
quest for oral hearing, admitting all the allegations of the com- 
plaint, waiving the provisions of Section 10 of the Act which re- 
quires 10 days’ notice before an order may take effect, waiving 
the filing of the Hearing Examiner’s report, waiving oral argu- 
ment before the Secretary, and consenting to the issuance of an 
order suspending the license of the respondent, effective June 10, 
1970, or as soon thereafter as possible for a period of 30 days. 
Complainant has consented to and recommended the issuance of 
such an order. 





FINDINGS OF FACT 





1. Respondent, Farmers Potato Exchange, Inc., is a Wiscon- 
sin corporation whose business address is South Door Street, An- 
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tigo, Wisconsin, and whose mailing address is Post Office Box 
53, Antigo, Wisconsin 54409. Pursuant to the licensing provisions 
of the Act, license number 660342 was issued to respondent on 


August 3, 1965. This license has been renewed annually and is 
presently in effect. 


2. During the period February 1966 through November 1969, 
respondent misrepresented by mark, stencil, label, statement, and 
deed, the grade and quality of thirteen lots of potatoes and the 
State of origin of one lot of potatoes, which respondent shipped, 
sold and offered to be sold in interstate commerce. 


8. By notice in writing on various dates, starting on or about 
February 4, 1970, respondent was afforded the opportunity to 
demonstrate or achieve compliance with all lawful requirements 
relating to the transactions set forth in Finding of Fact 2. Re- 
spondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has flagrantly and repeatedly violated Section 2(5) of the 
Act (7 U.S.C. 499b(5) ). 


Respondent has consented to the issuance of an order suspend- 
ing its license for a period of 30 days, commencing June 10, 1970, 
or as soon thereafter as possible and complainant has indicated 
approval of such a suspension. An order to that effect should be 
issued. 


ORDER 


Effective June 12, 1970, respondent’s license issued under the 
Act is suspended for a period of 30 days. 


Copies hereof shall be served upon the parties. 


(No. 13,248) 


DE VITA FRuIT Co. v. $.J.S. Export, INc. PACA Docket No. 2- 
1277. Decided June 18, 1970. 


Stay order—Further extension of time 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER EXTENDING TIME 





Upon request and for good cause shown the time for filing a 
petition for reconsideration is extended to and includes June 16, 
1970. The order of April 22, 1970, which was stayed on May 28, 
1970, shall continue stayed. 


(No. 13,249) 


In re J. C. BROCK CORPORATION. PACA Docket No. 2-1582. De- 
cided June 18, 1970. 


Misrepresentation—Suspension of license—Consent 


Respondent consented to the issuance of an order suspending its license under 
the act for a period of 20 days for its actions in misrepresenting the 
state of origin of numerous lots of carrots sold by it. 






Daphne M. Anderson for complainant. 
Slavin & Carr, New York, N.Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on February 12, 1970, by 
the Director, Fruit and Vegetable Division, Consumer and Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent flagrantly and repeated- 
ly violated Section 2(5) of the Act by misrepresenting by mark, 
stencil, label, statement and deed the state of origin of 13,756 
48-pound units of carrots which were received by respondent 
corporation in interstate or foreign commerce, and repacked and 
sold by it in cello bags and/or paper bales that were marked to 
show that the carrots were grown in the State of California, 
when in fact, the carrots came from other states and Canada. 
Respondent filed an answer on March 25, 1970, denying the al- 
legations of the complaint and requesting an oral hearing. 





On June 12, 1970, respondent filed an amended answer, with- 
drawing the answer filed on March 25, 1970, admitting the al- 
legations of the complaint, waiving oral hearing, waiving the 
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provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the filing of the 
Hearing Examiner’s report, waiving oral argument before the 
Secretary, and consenting to the issuance of an order suspending 
the license of the respondent for 20 days, effective June 29, 1970, 
or as soon thereafter as possible. Complainant has consented to 
and recommended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, J. C. Brock Corporation, is a New York corpo- 
ration whose business address is 95 Kentucky Street, Buffalo, 
New York, and whose mailing address is P. O. Box 832, Buffalo, 
New York, 14204. Pursuant to the licensing provisions of the Act, 
license number 155057 was issued to respondent on November 
19, 1954. This license has been renewed annually and is presently 
in effect. 


2. During the months of February, March, and December, 
1968, and January, February, August, and September, 1969, re- 
spondent misrepresented by mark, stencil, label, statement, and 
deed, the state of origin of 13,756 48-pound units of carrots. The 
carrots were received by respondent in interstate or foreign 
commerce and repacked and sold by it in cello bags and/or paper 
bales that were marked to show the carrots were grown in the 
State of California, when, in fact, said carrots came from Texas, 
New York, and Canada. During the aforementioned seven months 
respondent had 43,734 48-pound units of California carrots avail- 
able for sale but sold and shipped 57,490 48-pound units marked 
“California carrots”, and thus misrepresented and sold a total of 
13,756 48-pound units as California carrots when, in fact, as re- 
spondent corporation well knew, these carrots did not originate 
in California. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent corporation has willfully, repeatedly, and flagrantly violated 
Section 2(5) of the Act (7 U.S.C. 499b(5)). 


Respondent has consented to the issuance of an order suspend- 
ing its license for a period of 20 days, commencing June 29, 1970, 
or as soon thereafter as possible and complainant has indicated 
approval of such a suspension. An order to that effect should be 
issued. 
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ORDER 


Effective June 29, 1970, respondent’s license issued under 
the Ast is suspended for a period of 20 days. 


Copies hereof shall be served upon the parties. 


(No. 13,250) 


WEISS BROKERAGE COMPANY v. KAY FOODS CORPORATION. PACA 
Docket No. 2-1687. Decided June 25, 1970. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 30, 1970. The formal 
complaint was filed on May 4, 1970. Complainant seeks to re- 
cover $2,547.35, which is alleged to be the brokerage due com- 
plainant from respondent in connection with nine lots of frozen 
fruit sold by complainant in interstate commerce for and on re- 
spondent’s behalf on or about August 5, 1969, through December 
4, 1969. 


A copy of the formal complaint was served upon respondent 
on May 11, 1970. Respondent filed an answer on May 25, 1970, 
admitting that “complainant did negotiate the sale of frozen fruit 
to various customers in accordance with prices and terms stipu- 
lated by respondent, and with verbal authority given by said 
respondent.” Respondent in effect admitted, further in its answer, 
that it owed complainant the sum of $2,036.99 for the services 
rendered by complainant in negotiating the various sales. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
relevant part as follows: 


‘ 


‘.. . If, after the respondent has filed his answer to the 


formal complaint, it appears therein that the respondent 
has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay to the complainant the 
undisputed amount on or before the date fixed in the order 
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Accordingly, under authority of the statute quoted above, it is 
ordered that respondent shall pay to complainant, as an undis- 
puted amount, $2,036.99. Payment in this amount shall be made 
within 30 days from the date of this order, with interest thereon 
at the rate of 8 percent per annum from October 1, 1969, until 
paid. Of course, any amounts paid by respondent to complainant 
subsequent to the filing of the answer will reduce its (respon- 
dent’s) liability to that extent. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,251) 


I, MELTZER & SON, INC. v. J. A. MACDONALD BROKERAGE CoO. and/ 
or JOSEPH WEDNER & SON Co. PACA Docket No. 2-934. De- 
cided June 29, 1970. 


Consignment sales—Net proceeds—Failure to remit—Liability 


Where respondent MacDonald received and retained the net proceeds from 
the two consignment sales of peaches, and where respondent Wedner 
paid said proceeds to MacDonald instead of to complainant, respondents 
MacDonald and Wedner are jointly and severally liable to complainant 
for the net proceeds of the produce involved herein. Payment of the total 
due amount by either respondent, however, will discharge the claim. 


Ned Stein, Comanor & Stein, Philadelphia, Pennsylvania, for complainant. 
Irwin B. Wedner, Pittsburgh, Pennsylvania, for respondent Joseph 
Wedner & Son Co. 

Respondent J. A. MacDonald Brokerage Co., pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in connection with the disposition of two 
truckloads of peaches which complainant had purchased from 
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Illinois Fruit Growers Exchange. Complainant seeks reparation 
against respondents in such amount as it shall be held liable to 
pay to Illinois Fruit Growers Exchange in a separate proceeding 
(PACA Docket No. 2-861) in which Illinois Fruit Growers Ex- 
change is the complainant and complainant herein is the respon- 
dent. In that proceeding we have held that complainant herein, 
I. Meltzer & Son, Inc., is liable to Illinois Fruit Growers Exchange 
for the two loads in question in the total amount of $4,587.35. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon each respondent. A 
copy of the report of investigation was also served upon com- 
plainant. Respondent Joseph Wedner & Son Co. filed an answer 
denying liability. No answer was filed by respondent J. A. Mac- 
Donald Brokerage Co. An oral hearing, requested by respondent 
Joseph Wedner & Son Co., was held in Pittsburgh, Pennsylvania, 
on Tuesday, September 9, 1969. Complainant and respondent 
Joseph Wedner & Son Co. were represented by counsel. By agree- 
ment between the parties present the evidence in PACA Docket 
No. 2-861, Illinois Fruit Growers Exchange v. I. Meltzer & Son, 
Inc., was made a part of the record in the present proceeding. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, I. Meltzer & Son, Inc., is a corporation whose 
address is 203 Produce Building, 3301 South Galloway Street, 
Philadelphia, Pennsylvania. 


2. The first respondent is an individual, J. A. MacDonald, doing 
business as J. A. MacDonald Brokerage Co., whose last known 
address is 213 Fruit Exchange Building, 21st and Penn. Avenue, 
Pittsburgh, Pennsylvania. At the time of the transactions in- 
volved herein, this respondent was licensed under the act. 


3. The second respondent, Joseph Wedner & Son Co., is a 
corporation whose address is 421 Catanzaro Building, 21st and 
Smallman Streets, Pittsburgh, Pennsylvania. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 


4, On or about July 25, 1967, contemplating shipment in inter- 
state commerce, Illinois Fruit Growers Exchange contracted to 
sell to complainant a truckload consisting of 922 cartons of U.S. 
No. 1 Elberta peaches, at $4.20 per carton, delivered Pittsburgh, 
Pennsylvania. These peaches were loaded at Campbell, Missouri, 
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in truck number ST-43768, and will hereafter be referred to as 
load one. On or about the same date, contemplating shipment in 
interstate commerce, Illinois Fruit Growers Exchange agreed to 
sell to complainant a two-thirds truckload of peaches consisting 
of 600 cartons of U.S. No. 1 Elberta peaches at $4.20 per carton, 
delivered Pittsburgh, Pennsylvania. These peaches were loaded 
at Campbell, Missouri, along with additional peaches consigned 
by Illinois Fruit Growers Exchange to respondent Wedner in 
truck number ST-50620, and will hereafter be referred to as load 
three (for the sake of continuity with PACA Docket 2-861, which 
involved a total of three truckloads, one of which is not involved 
here). 


5. Load one was sold by complainant through respondent Mac- 
Donald, as broker, to Consumers Produce Company, Inc., Pitts- 
burgh, Pennsylvania, which accepted the shipment by unloading 
16 cartons of peaches from the truck but refused the remainder 
of the load. After being refused by Consumers Produce Company, 
Inc. the remaining 906 cartons of peaches were delivered at the 
direction of respondent MacDonald to respondent Wedner, which 
sold them for net proceeds of $2,095.39. 


6. Complainant resold, through respondent MacDonald, 300 
cartons of the peaches from load three and paid Illinois Fruit 
Growers in full for such peaches. These peaches are not the sub- 
ject of the present dispute. The other 300 cartons of peaches in 
this load purchased by complainant from Illinois Fruit Growers 
were delivered at the direction of complainant to respondent 
Wedner on consignment. Respondent Wedner sold the peaches 
for net proceeds of $540.45. 


7. Respondent MacDonald issued conflicting memorandums 
covering loads one and three to respondent Wedner showing that 
the peaches were to be handled on consignment, in one instance 
for the account of complainant and in another for the account 
of Illinois Fruit Growers Exchange. 


8. On August 15, 1967, respondent Wedner remitted the net 
proceeds from each consignment to respondent MacDonald. Re- 
spondent MacDonald in turn mailed checks for identical amounts 
to Illinois Fruit Growers Exchange which were not honored when 
presented for payment. Neither complainant nor Illinois Fruit 
Growers Exchange has received from either respondent the net 
proceeds of these two consignments. 
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9. The formal complaint was filed on April 23, 1968, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent MacDonald is in default and is deemed, in accord- 
ance with the rules of practice (7 CFR 47.8(c) and (d)) to have 
admitted the facts alleged in the complaint. However, the facts 
deemed admitted are insufficient to support the amount of repara- 
tion by complainant. Respondent MacDonald is liable to complain- 
ant only for the net proceeds realized from the two consignment 
sales, or $2,635.84, since he received this amount from respondent 
Wedner and has not remitted it to either complainant or Illinois 
Fruit Growers Exchange. Respondent MacDonald’s failure to pay 
this amount is a violation of section 2 of the act. 


Respondent Wedner cannot be held liable in the amount sought 
by complainant since it clearly received both of these loads of 
peaches on consignment and there is no showing that it dealt 
with the peaches in other than a reasonable manner. However 
there remains a question as to whether respondent Wedner 
should be held liable, jointly with respondent MacDonald, for the 


net proceeds of the consignment sales. In connection with each 
load Wedner received two memorandums, one which showed that 
the load was the property of complainant and the other the prop- 
erty of Illinois Fruit Growers Exchange. Each stated that re- 
mittance was to be made to the shipper. Thus, in spite of the fact 
that conflicting memorandums were received, Wedner was put 
on notice of complainant’s possible interest in each load. Wedner 
was also aware that MacDonald was only a broker relative to 
these loads. In addition we have held in PACA Docket 2-861 that 
the two loads were in fact at this time the property of complain- 
ant. Wedner relies upon a statement executed by MacDonald that 
complainant had given MacDonald authority to collect proceeds 
for complainant on sales made by MacDonald as broker. Com- 
plainant denies having ever given MacDonald any such authority. 
In addition MacDonald’s having such authority is inconsistent 
with his own memorandum of sale in which he stated that Wed- 
ner was to remit to complainant. We do not believe that Wedner 
has succeeded in showing that MacDonald in fact did have such 
authority and of course the fact that MacDonald may have se- 
cured the payment of the proceeds to himself by claiming to have 
such authority would have no effect on Wedner’s continuing lia- 
bility to pay the net proceeds to complainant. We find that re- 
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spondent Wedner in fact was liable to pay the net proceeds of 
the consignment sales of the peaches on these two trucks to com- 
plainant and that this liability has never been discharged. Re- 
spondent Wedner’s failure to pay these proceeds, amounting to 
$2,635.84, to complainant is a violation of section 2 of the act. 


In view of the foregoing, reparation in the amount of $2,635.84 
should be awarded complainant against respondents’ MacDonald 
and Wedner, jointly and severally, with interest. Of course, pay- 
ment to complainant of a total of $2,635.84, with interest, will 
discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondents, jointly 
and severally, shall pay to complainant, as reparation, $2,635.84, 
with interest thereon at the rate of 8 percent per annum from 
September 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,252) 


IRVING ACRES v. HANDWERK FARMS. PACA Docket No. 2-1510. 
Decided June 29, 1970. 


Seed potatoes—F.o.b. contract price—Liability 


Where respondent failed to establish a breach of contract by complainant 
with damages resulting therefrom, respondent is liable to complainant 
for the full f.o.b. contract price thereof, less the amount already paid 
by respondent to complainant thereon. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$558.50 in connection with a transaction in interstate commerce 
involving a truckload of seed potatoes. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Irving Acres, is a corporation whose address 
is P. O. Box 532, Presque Isle, Maine. 


2. Respondent is a partnership composed of Clydan H. Hand- 
werk, Gene E. Handwerk, and Elwood E. Handwerk, doing busi- 
ness as Handwerk Farms, whose address is Route +1, Germans- 
ville, Pennsylvania. At the time of the transaction involved here- 
in, respondent was not licensed, but was subject to license, under 
the act. 


3. On or about March 19, 1969, in contemplation of movement 
in interstate commerce, complainant sold to respondent, for ship- 
ment in respondent’s truck during the month of April 1969, at 
respondent’s option, 450 100-pound bags of Maine Certified Seed 
potatoes, Katahdin variety, size 174”-214”, at an agreed price of 
$2.85 per bag, f.o.b. loading point in the State of Maine, with the 
grade, size and condition of the tubers guaranteed to destination. 


4. Complainant, under date of March 19, 1969, issued a Stan- 
dard Confirmation of Sale, which included the contract provisions 
set forth above. Respondent received the confirmation but did not 
make any objections to the contents. 


5. On May 5, 1969, complainant shipped from loading point in 
Presque Isle, Maine, to respondent at Germansville, Pennsyl- 
vania, 450 100-pound bags of potatoes, in a truck furnished by 
respondent. These potatoes had been certified by the Maine De- 
partment of Agriculture, prior to shipment, as being Maine Certi- 
fied Seed potatoes, Katahdin variety, size 17%” to 214”. 
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6. On arrival at contract destination, Germansville, Pennsyl- 
vania, the potatoes were received and accepted by respondent. 


7. The total f.o.b. contract price of the shipment involved here- 
in is $1,282.50. Respondent has paid complainant $724 of this 
amount, leaving a balance due and owing of $558.50. 


8. The formal complaint was filed on October 24, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute as to the f.o.b. contract price of the pota- 
toes involved herein, nor as to respondent’s acceptance of same 
at contract destination. Accordingly, respondent is liable to com- 
plainant for such contract price, $1,282.50, less the $724 already 
paid to complainant in connection with this transaction, and less 
any provable damages sustained by respondent as the result of 
any breach of contract on the part of complainant. B. G. Ander- 
son Co., Inc. v. Comunale, 25 A.D. 228; Barkley Company of Ari- 
zona v. Phil Dattilo & Company, Inc and/or Harrell Produce, Inc., 
28 A.D. 5387. 


Respondent takes the position in its answer that the potatoes 
involved herein did not meet contract requirements, in that in 
numerous instances, as detailed in its answer, the growers to 
whom various quantities of these potatoes were sold reported 
that the potatoes were bad and had failed to germinate as they 
should. Respondent further alleges that in some of these in- 
stances the bags of potatoes were retained by the respective 
farmers, who had refused to pay respondent for same; that in 
other instances, some or all of the potatoes sold to various buyers 
by respondent had been returned to respondent; and that in those 
cases involving such returns, the potatoes had had to be resorted 
and regraded, with quantities of the tubers being dumped. As a 
part of the evidence supportive of its position, respondent points 
to the results of a Federal inspection made in Fleetwood, Pennsyl- 
vania, on May 23, 1969, at 3:30 p.m., of six bags of potatoes al- 
legedly contained in the shipment involved herein. As a result of 
the inspection, the six bags of potatoes were certified, in relevant 
part, as follows: 


“Condition of load and containers: All sacks show small to 
large wet areas. 


“Temperature of product: In various sacks 60°F. 
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“Condition: Each lot mostly firm. 1847455 lot range 19 to 
62% average 35% soft rot, mostly in advanced stages. 
1488158 lot range 25 to 45% average 37% soft rot, mostly 
in advanced stages. 


“Remarks: Applicant states above stock delivered by trailer.” 


Complainant refuses to acknowledge that there is merit to any 
of the claims of breach raised by respondent, including the al- 
legation that many of the tubers failed to germinate upon being 
planted by respondent’s buyers. Upon an examination of the rec- 
ord, it would appear that complainant is on solid ground in this 
respect, since respondent has not shown what kind of handling 
or treatment was given the potatoes after sale and shipment in 
respondent’s truck, nor what conditions prevailed prior to the 
planting of the product. Furthermore, while respondent has 
stated that germination of the potatoes was poor, it fails to es- 
tablish that this statement is based upon first-hand knowledge of 
this fact, and has submitted no statements from those persons 
who might have had such knowledge. On the whole, therefore, we 
conclude that this branch of warranty attributed to complainant 
by respondent is without foundation. 


As to the conclusion urged by respondent, that the results of 
the Federal inspection made of the six bags of potatoes in Fleet- 
wood, Pennsylvania, on May 23, 1969, establish that the ship- 
ment did not meet contract requirements, complainant contends 
that respondent has not shown that these six bags of potatoes 
actually came from the shipment in question; but that even if 
they did, respondent has also failed to show the storage condi- 
tions — temperature, humidity, etc. — under which the potatoes 
were held from the time of arrival of the truckload at Germans- 
ville 1 until the Federal inspection of the six bags at Fleetwood 
on May 23, 1969. 


We find that the evidence is insufficient to establish that the 
six bags of potatoes inspected at Fleetwood were a part of the 
truckload loaded by complainant onto respondent’s truck at 
Presque Isle, Maine, on May 5, 1969. However, and even if our 
findings were otherwise, we would be forced to conclude that the 
inspection was too remote in time, and covered too few of the 


1. There is no evidence to establish the date of arrival of these potatoes at Germansville, 
Pennsylvania, but it seems reasonable to assume that the transit time would not have ex- 
ceeded 48 hours. 
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potatoes in the load, to be indicative of the condition of the entire 
shipment on arrival at contract destination. While respondent 
appears to argue that the warranty as to condition given by com- 
plainant was to last until the potatoes were planted by respon- 
dent’s customers, this interpretation of the contract is at odds 
with the language in the Confirmation of Sale, which clearly lim- 
its the guarantee to the time of arrival at contract destination, 
plus the additional time of 8 hours after notice of arrival granted 
by section 42.2(cc) (2) of the regulations (7 CFR 42.2(cc) (2)). 
As to the specific requirement that the potatoes were to have been 
Certified Seed potatoes, there is no evidence offered by respon- 
dent to rebut complainant’s sworn statement in the formal com- 
plaint, that the potatoes were so certified and tagged on April 28, 
1969, at shipping point by an official inspector from the Depart- 
ment of Agriculture from the State of Maine.” 


The burden of proof is upon the party claiming a breach of 
contract, respondent here, to establish such breach by a pre- 
ponderance of the evidence. Upon a review of the record, we con- 
clude that respondent has failed to sustain this burden. 


The f.o.b. contract price of the potatoes involved herein is 
$1,282.50. Respondent has paid complainant $724 of this amount, 
leaving a balance due and owing of $558.50. Respondent’s failure 
to pay this balance to complainant is a violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $558.50, with interest thereon 
at the rate of 8 percent per annum from June 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,253) 


ILLINOIS FRUIT GROWERS EXCHANGE v. I. MELTZER & SON, INC. 
PACA Docket No. 2-861. Decided June 29, 1970. 


2. Complainant has placed the Certified Seed Shipping Report in evidence herein. The copy, 
however, is too dim to establish the date of the Certification with any degree of certainty; 
from this source. 
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Acceptance—Liability 





Where good delivery was made and the peaches in load one were accepted by 

respondent’s customer and complainant received none of the proceeds of 
sale thereof, respondent is liable to complainant for the full purchase 
price of this load. 


Breach of contract—Damages 
Where complainant breached the contract with respect to the peaches in load 
three but where respondent accepted this load, respondent is liable to 
complainant for the full purchase price thereof less damages sustained 


by respondent as a result of complainant’s breach. 


Market value 





Where respondent received and disposed of the peaches in load two, respon- 
dent became liable to complainant for the reasonable market value 
thereof. This amount, however, comprises part of the amount already 
remitted to complainant by respondent. 


John M. Crimmins, Pittsburgh, Pa., for complainant. 
Ned Stein, Comanor & Stein, Philadelphia, Pa., for complainant. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 12, 1967. This com- 
plaint was amended as to monetary amount on April 1, 1968. 
Complainant seeks reparation against respondent in the amount 
of $6,589.12 in connection with three shipments of peaches in 
interstate commerce. 










A copy of the formal complaint and of the Department’s report 
of investigation were served upon respondent. A copy of the 
report of investigation was served upon complainant. Respondent 
filed an answer and an amended answer denying liability. 














An oral hearing, requested by respondent, was held by mutual 
consent of the parties in Pittsburgh, Pennsylvania, on Tuesday, 
September 9, 1969. Both parties were represented by counsel. 
Two witnesses testified for complainant and two witnesses testi- 
fied for respondent. In addition, the depositions of six witnesses 
were received in evidence on behalf of complainant. Complainant 
and respondent both filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Illinois Fruit Growers Exchange, is a corpora- 
tion whose address is P. O. Box 438, Cobden, Illinois. 


2. Respondent, I. Meltzer & Son, Inc., is a corporation whose 
address is 203 Produce Building, 3301 South Galloway Street, 
Philadelphia, Pennsylvania. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On or about July 25, 1967, contemplating shipment in inter- 
state commerce, complainant contracted to sell to respondent a 
truckload consisting of 922 cartons of U. S. No. 1 Elberta peaches, 
at $4.20 per carton, delivered Pittsburgh, Pennsylvania. These 
peaches were loaded in truck number ST-43768, and will hereafter 
be referred to as load one. On or about the same date, contem- 
plating shipment in interstate commerce, complainant agreed to 
ship to respondent a truckload consisting of 709 cartons of U.S. 
No. 1, Red Skin peaches, and 241 cartons of U.S. No. 1, Elberta 
peaches. These peaches were loaded in truck number ST-14381, 
and will hereafter be referred to as load two. On or about the 
same date, contemplating shipment in interstate commerce, com- 
plainant contracted to sell to respondent a two-thirds truckload 
consisting of 600 cartons of U.S. No. 1, Elberta peaches at $4.20 
per carton, delivered Pittsburgh, Pennsylvania. These peaches 
were loaded, along with 350 cartons of peaches belonging to com- 
plainant which were consigned to Joseph Wedner & Son Co., of 
Pittsburgh, in truck number ST-50620, and will hereafter be re- 
ferred to as load three. 


4. The negotiations concerning the three loads of peaches were 
conducted by David M. Hill, the purchasing agent for respondent, 
and Leland E. Osman, Sales Manager of complainant. During 
the time of negotiation and the time of shipment Hill visisted the 
packing sheds of the growers of the peaches in question at Camp- 
bell, Missouri. 


5. Load one was received by the trucker on or about the evening 
of July 26, 1967, and shipped on or about July 27, 1967. Load two 
was received by the trucker on or about the evening of July 28, 
1967, and shipped on or about July 29, 1967. Load three was 
received by the trucker on or about the evening of July 27, 1967, 
and shipped on or about July 29, 1967. The loading point in all 
three instances was Campbell, Missouri. 
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6. Prior to shipment of each load David Hill called complainant 
and specified the destination of the peaches on each truck. This 
information was placed on the bill of lading as follows: 


Load One; Consumers Produce Company, Inc., Pittsburgh, 
Pennsylvania. 


Load Two; 100 cartons to Giant Food Stores, Landover, 
Maryland; 401 cartons to Jumbo Produce, Washington, D. C.; 
449 packages to Arbittier Farms, Philadelphia, Pennsylvania. 


Load Three; 300 cartons to Jebbia Salena, Wheeling, West 
Virginia, with instructions to the driver to call respondent 
for instructions as to where to deliver the additional 300 
cartons. 


7. The sales of the peaches by respondent to the various parties 
as reflected by the bills of lading were negotiated by a broker, 
J. A. MacDonald of Pittsburgh, Pennsylvania, who acted on be- 
half of respondent. 


8. Load one was tendered to Consumers Produce Company, 
Inc. which unloaded 16 cartons and refused the balance. On the 
application of J. A. MacDonald Brokerage Co., this load was 
federally inspected on Monday, July 31, 1967, at 2:20 p.m. The 
inspection certificate shows the following results in relevant part: 


“Condition of equipment: Temperature control unit operat- 
ing. 

“Condition of load: Through, lengthwise load; 7 rows, 5 and 
6 layers. 


“Condition of pack: Jumble pack, generally 14 to 114 inches 
below load level. 


“Temperature of product: Doorway, top 42°F; bottom 45°F. 
Front of trailer, top 43°F. 


“Size: Generally 2 to 234, inches in diameter. Less than 1% 
undersize. 


“Quality: Mature, clean, generally well shaped. Mostly with 
a tinge to 85% red, mostly 10 to 25% pink to red color some 
no blush color. Grade defects within tolerance. 


“Condition: Mostly firm, few firm ripe, some hard. Ground 
color mostly turning yellow, many light green, few yellow. 
In most samples 2 to 6%, in many none, average 2% damaged 
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by bruising, affecting riper peaches throughout pack. In most 
samples none, in many 2 to 10%, average 2% damaged by 
light brown discoloration on surface, generally in upper 
layers of crates. In most samples no decay, in some 2 to 6%, 
average 1% ; Brown Rot in early stages. 


“Grade: Grades U.S. No. 1. 


“Remarks: Inspection and certificate restricted to product 
in upper 2 layers of load.” 


9. MacDonald turned the 906 cartons of peaches remaining in 
load one over to Joseph Wedner & Son Co. to resell. This company 
placed the peaches in its cooler and ordered a Federal condition 
inspection which was made on Tuesday, August 1, 1967, at 7:25 
a.m. The certificate of this inspection reads in relevant part as 
follows: 


“Condition of pack: Generally fairly well to well filled. 
Jumble pack. 


“Temperature of product: 43 to 48°F. 


“Condition: Mostly firm to firm ripe, some hard, some ripe. 
Ground color mostly turning yellow to yellow, some light 
green. Average 2% damaged by bruising, throughout pack. 
Decay irregular, ranging from 2 to 24% in most samples, in 
some none, average 5%, Brown Rot and Rhizopus Rot in 
various stages, mostly advanced.” 


10. On Thursday, August 3, 1967, at 7:50 a.m. the 550 cartons 
of peaches remaining in the cooler were again federally inspected 
as to condition at the request of Joseph Wedner & Son Co. The 
certificate of this inspection reads in relevant part as follows: 


“Condition of pack: Mostly fairly well to well filled, some 1 
to 3 inches below top of crate. Jumble pack. 


“Temperature of product: 34°F. 


“Condition: Mostly firm ripe to ripe. Ground color mostly 
turning yellow to yellow. Average 3% damaged by bruising, 
throughout pack. From 10 to 70%, average 37% decay, 
Brown Rot and Rhizopus Rot, in various stages, mostly ad- 
vanced and nested.” 


11. Load two was tendered as follows: 100 cartons to Giant 
Food Stores which rejected same; 401 cartons to Jumbo Produce 
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which rejected same; 449 cartons to Arbittier Farms which ac- 
cepted same and in accordance with instructions from respon- 
dent’s Max Meltzer, took the remainder of the load which had 
previously been rejected. At the request of respondent this load 
was federally inspected on Monday, July 31, 1967, at 3:50 p.m. 
The certificate of this inspection reads in relevant part as follows: 


“Condition of equipment: Temperature control unit in opera- 
tion. 


“Products inspected: PEACHES in fiberboard ends lidded 
crates stamped ‘Hydrocooled, Sun Valley Orchards, Redskin, 
U.S. No. 1, 2 in. & up, Missouri’. Applicant’s count, 700 
crates. 


“Condition of load: Through lengthwise load. 1 to 7 rows, 
6 to 7 layers. 


“Condition of pack: Fairly well filled. Jumble pack. 


“Temperature of product: At doorways, top 47°F., bottom 
52°F, 


“Size: Generally 2 to 314 mostly 214 to 3 inches in diameter. 


“Quality: Mature, clean, well shaped. Generally 14 to 34, red 
color, mostly 14 to 24 pink or red color. Grade defects aver- 
age 6% mostly insect damage and scars. 


“Condition: Generally firm ripe. Ground color generally 
turning yellow to yellow. 6 to 12%, average 8% damage, 
including 1% serious damage by bruising. Average 1% 
damage by surface discoloration. Less than 14 of 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 2 inch minimum only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers 3 stacks nearest rear doors. Trailer 
also contained 250 crates Elberta peaches not accessible at 
time of inspection.” 


12. On Tuesday, August 1, 1967, at 12:45 p.m., the remainder 
of load two was federally inspected with results in relevant part 
as follows: 






“Condition of equipment: Temperature control unit in opera- 
tion. 
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“Products inspected: Elberta PEACHES in crates with lids 
stamped ‘Elberta, U.S. No. 1, 2” & up, Sun Valley Orchards, 
Campbell, Missouri, Hydrocooled.’ Applicant’s count, ap- 
proximately 100 crates remaining. 


“Condition of load: Partly unloaded; lengthwise load. 6 and 
7 rows, 4 and 5 layers. 


“Condition of pack: Fairly well filled. 


“Temperature of product: At various locations 47°F. to 
49°F. 

“Size: Generally 2 to 2% inches in diameter, mostly 214 to 
214, inches. Practically no undersize. 


“Quality: Mature, clean, well formed. Range from a tinge 
to 70%, mostly 25 to 50% pink or red color. Grade defects 
average 5% mostly scars and mechanical damage. 


“Condition: Generally firm to firm ripe, mostly firm, ground 
color mostly light green to turning yellow, some yellow. Most 
samples 2 to 12%, some samples up to 40%, some samples 
| none, average 11% damage, including 5% serious damage by 
bruising, scattered throughout pack affecting firm ripe fruit. 
. In most samples no decay, many samples 2 to 16%, average 
| 8% Brown Rot in various stages. 
| 
. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 2 inch and up only on account of condition. 


“Remarks: Inspection and certificate restricted to portion of 
load remaining at time of inspection. Truck previously con- 
tained 700 crates Redskin Peaches which were inspected for 
grade and reported on certificate J-69828 dated July 31, 
1967.” 


13. Load three was tendered as follows: 300 cartons to Jebbia 
Salena, who accepted same; and on instructions to the trucker 
from respondent 300 cartons were delivered to Joseph Wedner & 
Son Co. which accepted them along with the balance of the load 
and placed them in its cooler. On Tuesday, August 1, 1967, at 
8:20 a.m., the peaches in the cooler were federally inspected at 
the request of Joseph Wedner & Son Co. The certificate of this 
inspection reads in relevant part as follows: 


“Products Inspected & Distinguishing Marks: PEACHES in 
wirebound crates stamped on lid ‘Morris & Hardesty, Sun 
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Valley Orchard, Campbell, Missouri, Elberta, U.S. No. 1, 
2 In. & Up, Hydro-Cooled.’ 


“Condition of pack: Mostly fairly well to well filled, some 
1 to 3 inches below top of crate. Jumble pack. 


“Temperature of product: 45 to 79°F. 


“Condition: Firm to ripe, mostly ripe. Ground color gen- 
erally turning yellow to yellow. Average 3% damaged by 
bruising, throughout pack. Decay is irregular, ranging from 
4 to 74%, average 28% Rhizopus Rot and Brown Rot, in all 
stages, mostly advanced and nested.” 


14. On August 28, 1967, respondent issued a check to complain- 
ant as payment in full for the above loads of peaches in the amount 
of $4,597.28. This amount consisted of $3,337.28, the net proceeds 
realized on load two, and $1,260.00, the full purchase price of 300 
cartons of the peaches on load three. This check was not accepted 
by complainant until December of 1967 and then only as payment 
of an undisputed amount by agreement of the parties. Consumers 
Produce Company, Inc. paid J. A. MacDonald $4 per carton, or a 
total of $64 for the 16 crates removed from load one. MacDonald 
did not remit this amount to complainant. Joseph Wedner & Son 
Co. sold the peaches remaining from load one for net proceeds of 
$2,095.39 and paid this amount to J. A. MacDonald. Joseph Wed- 
ner & Son Co. also paid MacDonald $540.45, the net proceeds 
realized from the sale of the 300 cartons of peaches from load 
three. MacDonald in turn issued two checks for $2,095.39 and 
$540.45 respectively, to complainant which were not honored 
when presented for payment. 


15. The formal complaint was filed on October 11, 1967, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


At the outset we will consider the issues with respect to loads 
one and three. Complainant contends that these loads of peaches 
were sold to respondent on an f.o.b. basis, plus freight. Respon- 
dent contends that they were sold on a delivered basis. There is 
a paucity of evidence in support of complainant’s contention. In 
addition, complainant’s own evidence negates such a view. The 
record discloses that complainant issued invoices of sale covering 
these loads which explicitly stated that the basis of sale in each 
case was delivered. Barney Fozyard, general manager of com- 
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plainant, stated that the invoices did not correctly state the terms 
of the sale. However, he gives no convincing reason as to why 
they are incorrect. L. E. Osman, complainant’s salesman who 
negotiated the contract with respondent’s David Hill, did not 
testify in his deposition that the terms were f.o.b. However, 
David Hill, at the hearing, stated without equivocation that the 
terms of sale were delivered Pittsburgh. 


Complainant makes the additional contention that the produce 
on all three loads was inspected and accepted by David Hill at 
shipping point. Complainant’s witnesses, James Hardesty and 
Jimmy Morris, growers, testified by deposition that David Hill 
was at the packing shed almost constantly, watching the packing 
operation and also offered to pay for the peaches as the trucks 
were leaving. Hill denied that he was constantly at the packing 
shed or that he offered to pay for the peaches prior to their arrival 
in Pittsburgh and stated that complainant was aware of his lim- 
ited knowledge of the peach business since the orchard operation 
including types of peaches and grading procedures were explained 
to him by Osman. Mr. Osman was asked if Hill made “any state- 
ments to you or to your knowledge, to any representative of IIli- 
nois Fruit Growers as to his experience in judging peaches or in 
the purchase of peaches.” Osman’s answer was “To my knowl- 
edge, none whatsoever.” Complainant has not succeeded in show- 
ing that the peaches were inspected and accepted at shipping 
point. It is concluded that loads one and three were sold by com- 
plainant to respondent on a delivered basis. 


Although the record does not disclose the arrival time as to any 
of the three trucks, it is clear that Consumer Produce Co. accepted 
the peaches in load one by unloading and selling 16 cartons of the 
peaches. However Consumer Produce Co. after unloading the 16 
cartons, refused the remainder of the load. Subsequently, on July 
31, 1967, the peaches were graded U.S. No. 1. In spite of the 
deterioration which later occurred to at least a portion of these 
peaches, it is clear that they were delivered in accordance with the 
contract as U.S. No. 1 peaches. Since good delivery of this load 
was made and the peaches were accepted by respondent’s con- 
sumer, respondent became liable for their full purchase price. 


Respondent, however, contends that complainant agreed to take 
back this load of peaches and proceeded to have them disposed of 
by Joseph Wedner & Son Co. for complainant’s account. Presum- 
ably, it is respondent’s contention that complainant agreed to re- 
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scind the contract as to load one in which event there would be no 
liability on respondent’s part. Respondent cites in support of this 
contention the statement of its broker J. A. MacDonald. [Mac- 
Donald was not a broker as between respondent and complainant 
but between respondent and its customers]. MacDonald stated in 
a letter to respondent which is part of the investigation report 
that after the second inspection he “again contacted Mr. Osman, 
read him the inspection and advised him that his man in Pitts- 
burgh, Joseph Wedner & Son, would handle the load for his ac- 
count. I then contacted you [respondent] and advised you of 
same. It was my understanding at that time, that you and I were 
free of responsibility on the load.” This statement by MacDonald 
is the main basis of respondent’s contention that complainant took 
back the load. However Mr. Osman, complainant’s sales manager, 
refers to only one conversation between himself and MacDonald 
and states that he did not agree that the peaches were to be 
handled for complainant by Wedner. In addition he stated by 
deposition as follows: 


“J. A. MacDonald called me on or about July 30, 1967 to in- 
form me that the subject peaches had been rejected... [He] 
informed me that when the subject peaches was rejected, he 
called for Federal inspection, whereupon, the fruit made U.S. 
1 grade. Since our sale was to I. Meltzer through Dave M. 
Hill, I advised Mr. MacDonald to contact either Meltzer or 
Hill for disposition. Shortly after my conversation with Mac- 
Donald, Mr. Norman Wedner called to inform me that Mac- 
Donald had forwarded a load of peaches to him and con- 
signed same to him for our account. I advised him that sub- 
ject peaches were not ours and that he was not to account 
to us for their sale.” 


MacDonald issued three memorandums covering this one load. 
They all bear the same date and same number, however, they all 
conflict with each other as to material aspects of the agreement 
which they supposedly reflect [for instance one says sold for com- 
plainant’s account, another—sold for respondent’s account]. They 
all agree, though, in stating that ‘“‘Wedner will remit to shipper.” 
However Osman’s statement is substantiated by the fact that 
Wedner did not in fact account to the complainant shipper but 
rather to MacDonald. For obvious reasons we are unable to as- 
sign much credibility to the broker’s statements, and we find that 
complainant did not in fact ever agree to rescind the contract 
as to this load of peaches. Although Wedner paid to MacDonald 
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the net proceeds obtained from the sale of the peaches in load one, 
MacDonald never paid this money to complainant. Respondent’s 
liability on this load cannot, therefore, be reduced by the amount 
of the net proceeds. Respondent is liable for the full purchase 
price of load one or $3,872.40. 


As to the 600 cartons of peaches on load three which were pur- 
chased by respondent, the delivered sale price for the 300 cartons 
accepted by Jebbia Salena, or $1,260.00, has already been paid to 
complainant by respondent. The remaining 300 cartons were sold 
by Wedner at respondent’s direction and Wedner remitted the net 
proceeds of $540.45 to MacDonald who converted said proceeds 
to his own use. These peaches were sold as U.S. No. 1 peaches 
on a delivered basis. However the inspection certificate discloses 
that they failed to grade U.S. No. 1 and showed irregular decay 
“from 4 to 74%, average 28% Rhizopus Rot and Brown Rot, in 
all stages, mostly advanced and nested.” We conclude that these 
peaches failed to deliver as required by the contract of sale. Since 
respondent accepted these peaches, it became liable for the full 
purchase price thereof less damages caused by complainant’s 
breach. The measure of damages in such case is the difference 
between the market value of the defective peaches on arrival 
and the value they would have had if they had met contract re- 
quirements. In the absence of further evidence we will accept the 
contract price of $1,260 as the value which the peaches would 
have had on arrival if they had met contract requirements. We 
will also accept $714.95, the gross proceeds realized on resale, 
less credits given to customers for returned peaches, as the value 
of the peaches received. This amount deducted from the contract 
price of $1,260.00 leaves $545.05 as the damages allowable to 
respondent from complainant on load three. 


A more difficult question is presented as to load two. Complain- 
ant, as in the case of the other two loads, contends that load two 
was sold on an f.o.b. basis. Complainant’s invoice states that this 
load also was sold on a delivered basis. However respondent con- 
tends that the load was contracted for on a consignment basis. 
The state of the record is such that we are unable to hold that 
any of these views of the transaction is supported by a preponder- 
ance of the evidence. We therefore find that respondent, having 
received this load of peaches and disposed of same, became liable 
to complainant for the reasonable market value thereof. Jsrael 
Klein Co. v. S. Otis Sullivan & Company, 17 A.D. 500 (1958). In 
the absence of better evidence as to the reasonable market value 
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of the peaches in load two we will accept the actual resale value 
less the expenses of the sale. This amounted to $3,337.28 and 
comprises part of the amount already remitted by respondent to 
complainant. 


We have before held that respondent is liable to complainant 
for the full purchase price of load one, or $3,872.40, and for the 
purchase price of $1,260.00, less damages of $545.05 or $714.95 
on load three. The total amount of respondent’s liability to com- 
plainant is therefore $4,587.35. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the act. Repa- 
ration should therefore be awarded to complainant for this 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,587.35, with interest thereon 
at the rate of 8 percent per annum from September 1, 1967, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 18,254) 


MARSHBURN, INC. v. DELTA FOOD PROCESSING CorP. PACA Docket 
No. 2-1656. Decided June 30, 1970. 


Stay order—Bankruptcy proceeding 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


Due to the pendency of a bankruptcy proceeding involving re- 
spondent, complainant has asked that the order of June 3, 1970, 
awarding reparation to complainant be set aside. Accordingly, 
the order of June 3, 1970, is stayed pending the issuance of a 
further order. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
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(No. 13,255) 


SALINAS LETTUCE FARMERS COOPERATIVE v. WHOLESALE PRODUCE 
Suppty, INc. PACA Docket No. 2-1714. Order issued June 
24, 1970. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,256) 


MARSHBURN, INC. v. DELTA FOOD PROCESSING Corp. PACA Docket 
No: 2-1656. Reparation of $5,731.70 with 8 percent interest 
from November 1, 1969, awarded complainant against re- 
spondent in order issued June 3, 1970. 


(No. 13,257) 


M. & M. PONTO v. FRANK CURULLA PRODUCE COMPANY. PACA 
Docket No. 2-1702. Reparation of $2,358.05 with 8 percent 
interest from May 1, 1969, awarded complainant against re- 
spondent in order issued June 17, 1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 18,258) 


FRED SMITH TOMATO COMPANY v. RONK PRODUCE. PACA Docket 
No. 2-1704. Reparation of $1,475 with 8 percent interest 
from September 1, 1969, awarded complainant against re- 
spondent in order issued June 3, 1970. 


(No. 13,259) 


JOEY’S BROKERAGE OF BUFFALO, N.Y. INC. v. B.L.B. PRODUCE, INC. 
PACA Docket No. 2-1710. Reparation of $203.68 with 8 per- 
cent interest from September 1, 1969, awarded complainant 
against respondent in order issued June 3, 1970. 


(No. 13,260) 


LAUGHLIN’S MID-WEST SALES Co. v. KITCHEN REDDY Foops, INC. 
PACA Docket No. 2-1707. Reparation of $660 with 8 percent 
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interest from December 1, 1969, awarded complainant 
against respondent in order issued June 3, 1970. 


(No. 13,261) 


SIDNEY NEWMAN & Co. INC. v. JAMES WARREN. PACA Docket 
No. 2-1708. Reparation of $2,450.25 with 8 percent interest 
from February 1, 1970, awarded complainant against re- 
spondent in order issued June 3, 1970. 


(No. 13,262) 


B & L PRopucE, INC. v. GRAM & Sons, INc. PACA Docket No. 2- 
1706. Reparation of $7,470.50 with 8 percent interest from 
October 1, 1969, awarded complainant against respondent 
in order issued June 5, 1970. 


(No. 13,263) 


J. M. GOLDBERG PRODUCE Co. v. ANTHONY LUPRETE BANANA CO. 
PACA Docket No. 2-1705. Reparation of $2,487.55 with 8 
percent interest from November 1, 1969, awarded complain- 
ant against respondent in order issued June 5, 1970. 


(No. 13,264) 


JOEY’S BROKERAGE OF SYRACUSE, N.Y. INC. v. B.L.B. PRODUCE, 
Inc. PACA Docket No. 2-1709. Reparation of $716.74 with 
8 percent interest from August 1, 1969, awarded complainant 
against respondent in order issued June 5, 1970. 


(No. 13,265) 


BorBA & SON v. SIMEONE Bros. PoTATO Co. INc. PACA Docket 
No. 2-1727. Reparation of $3,755.25 with 8 percent interest 
from September 1, 1969, awarded complainant against re- 
spondent in order issued June 18, 1970. 


(No. 13,266) 


EDWARDS PRODUCE Co. INC. v. ISLANDS SUPPLY COMPANY. PACA 
Docket No. 2-1728. Reparation of $6,713.15 with 8 percent 
interest from November 1, 1969, awarded complainant 
against respondent in order issued June 18, 1970. 
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(No. 13,267) 


SAN JACINTO PACKING Co. v. R. B. BOWLING. PACA Docket No. 
2-1729. Reparation of $618.75 with 8 percent interest from 
January 1, 1970, awarded complainant against respondent 
in order issued June 18, 1970. 


(No. 13,268) 


A. C. CARPENTER, INC. v. HENRY NOHA, JR. PACA Docket No. 
2-1715. Reparation of $387.50 with 8 percent interest from 
July 1, 1969, awarded complainant against respondent in 
order issued June 19, 1970. 


(No. 13,269) 


SAN JACINTO PACKING Co. v. R. B. BOWLING. PACA Docket No. 
2-1730. Reparation of $562.50 with 8 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued June 19, 1970. 


(No. 13,270) 


SAN JACINTO PACKING Co. v. R. B. BOWLING. PACA Docket No. 
2-1731. Reparation of $225 with 8 percent interest from Feb- 
ruary 1, 1970, awarded complainant against respondent in 
order issued June 19, 1970. 


(No. 13,271) 


SAN JACINTO PACKING Co. v. R. B. BOWLING. PACA Docket No. 
2-1732. Reparation of $625 with 8 percent interest from Jan- 
uary 1, 1970, awarded complainant against respondent in 
order issued June 19, 1970. 


(No. 13,272) 


Six L’s PACKING COMPANY, INC. v. WEAVER TOMATO PACKERS. 
PACA Docket No. 2-1713. Reparation of $1,303.75 with 8 
percent interest from February 1, 1970, awarded complain- 
ant against respondent in order issued June 19, 1970. 
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(No. 13,273) 


W. A. SPECTOR, INC. v. OSSINING FRUIT & PRODUCE CorP. PACA 
Docket No. 2-1716. Reparation of $269.25 with 8 percent in- 
terest from September 1, 1969, awarded complainant against 
respondent in order issued June 238, 1970. 


(No. 13,274) 


WEST FRUIT COMPANY v. MISSION PAK Co. PACA Docket No. 2- 
1717. Reparation of $2,287.50 with 8 percent interest from 
March 1, 1970, awarded complainant against respondent in 
order issued June 23, 1970. 


(No. 13,275) 


CASE PRODUCE Co. v. CECIL JONES. PACA Docket No. 2-1718. Rep- 
aration of $825 with 8 percent interest from April 1, 1969, 
awarded complainant against respondent in order issued 
June 23, 1970. 


(No. 13,276) 


HALL, HAAS AND VESSEY, LTD. v. MISSION PAK Co. PACA Docket 
No. 2-1739. Reparation of $1,042.95 with 8 percent interest 
from February 1, 1970, awarded complainant against respon- 
dent in order issued June 23, 1979. 


(No. 13,277) 


MOUNTAIN CREST, INC. v. BILL MARTINO PRODUCE. PACA Docket 
No. 2-1719. Reparation of $254.80 with 8 percent interest 


from November 1, 1969, awarded complainant against re- 
spondent in order issued June 24, 1970. 


(No. 13,278) 


MILE HIGH POTATOES, INC. v. BILL MARTINO PRODUCE. PACA 

Docket No. 2-1720. Reparation of $1,420.16 with 8 percent 
interest from May 1, 1969, awarded complainant against re- 
spondent in order issued June 24, 1970. 
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(No. 13,279) 


MARTORI BROS. DISTRIBUTORS v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1721. Reparation of $3,351.60 with 8 percent 
interest from December 1, 1969, awarded complainant 
against respondent in order issued June 24, 1970. 


(No. 13,280) 


MAZZIE FARMS v. R. B. BOWLING. PACA Docket No. 2-1733. Rep- 
aration of $475 with 8 percent interest from November 1, 


1969, awarded complainant against respondent in order is- 
sued June 25, 1970. 


(No. 13,281) 


HELMS Potato Co. v. R. B. BOWLING. PACA Docket No. 2-1734. 
Reparation of $988.75 with 8 percent interest from December 
1, 1969, awarded complainant against respondent in order 
issued June 25, 1970. 


(No. 13,282) 


UNITED FRUIT SALES CORPORATION v. R. B. BOWLING. PACA 
Docket No. 2-1735. Reparation of $1,328.75 with 8 percent 
interest from March 1, 1970, awarded complainant against 
respondent in order issued June 25, 1970. 


(No. 13,283) 


FRESHPICT Foops, INC. v. R. B. BOWLING. PACA Docket No. 2- 
1736. Reparation of $755.50 with 8 percent interest from 
August 1, 1969, awarded complainant against respondent in 
order issued June 25, 1970. 


(No. 13,284) 


J. J. CROSETTI Co. v. R. B. BOWLING. PACA Docket No. 2-1737. 
Reparation of $450 with 8 percent interest from March 1, 
1970, awarded complainant against respondent in order is- 
sued June 25, 1970. 
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